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Tms book has been prepared for two classes of 
readers, — the officers who are charged with the ser- 
vice of civil and criminal processes, and the attorneys 
who have occasion to employ such officers* 

Those who have much to do with court proceed- 
ings must realize the importance which attaches to 
the acts of the officers in the service of process, noc 
only that they shall be correctly performed, but that 
the proper return and record thereof shall be made. 
There seems to be a demand for a book which, while 
discussing the law, also gives clear and explicit direc- 
tions to the officers as to the manner in which their 
more important duties shall be performed. The 
^' New England Sheriff " aimed to do this to a cer- 
tain extent, but the many changes in the laws ren- 
der it of little value at the present time ; many of its 
forms are not adapted to the present condition of the 
law ; and it does not contain much in the nature of 
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either general or specific directions to the oflBcer. 
This volume has been prepared to meet this demand 
from a careful examination of the statutes and deci- 
sions in all the New England States^ and the forms 
which are presented are believed to be proper under 
the law as it now is. Some of the forms which are 
given in the " New England Sheriff," but which are 
seldom, if ever, used at the present time, are retained 
for the reason that they have been so used in the 
past, and may enter into the chain of title of real 
estate ; and whoever may have occasion to examine 
such title may be aided in his search by having these 
forms to refer to. 

It will be seen that each chapter which treats of 
the service of process opens with general suggestions 
or directions which will indicate to the officer, in a 
general way, the course which he should pursue in 
making the service. This is followed by a discussion 
of the law applicable to the several steps ; and each 
proposition of any importance is supported by the 
citation of one or more authorities which will be of 
assistance to the attorney, not as a complete citation 
of all the authorities which bear upon the subject, 
but as the means of putting him upon the track of 
cases and thus enabling him to follow the matter out 
for himself. At the close of each chapter, under the 
head of the return, will be found a review of the 
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subject and a careful statement of what should ap- 
pear m the officer's return. 

It is believed that this arrangement will most 
easily meet the needs of both classes of readers 
above referred to, and will tend to secure accuracy, 
and eventually uniformity, in the service of court 
processes of all kinds. 

The author wishes to acknowledge the great as- 
sistance he has received in the preparation of this 
book from Robert 0. Morris, Clerk of the Courts 
of Springfield, Mass., and from Arthur Lord, Esq., 
of Plymouth, Mass. ; also from William D. Martin, 
Special Sheriff of Suffolk County, whose sugges- 
tions have imparted especial value to the chapter 
on Forms. 

L. £. U. 

Spbinofisld, Mass., 

November, 1889. 
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SHERIFFS AND OTHER OFFICERS. 
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INTRODUCTORY. 



§ 1. Officer, defined. 

2. Judicial and Ministerial Officers, distinguished. 

3. The Sheriff a Ministerial Officer. 

4. Antiquity of the Office of Sheriff. 

5. The Sheriff the Chief Officer in the County. 

6. Sheriff's Duties, the Standard. 

7. Election and Qualification. 

8. Appointment and Qualification of Deputies. 

9. Removal of Deputies. 

10. General Duties of Sheriffs and Deputies. 

11. Constables. 

12. Coroners. 

13. Other Officers. 

14. Persons specially authorized to serve Process. 

15. Officers not to make Writs. 

§ 1. Officer, defined. — An officer may be defined in general 
terms as a person who is lawfully invested with an office. 
This definition is broad and comprehensive, and includes 
legislative officers, whose duties relate to the enactment of 
the laws; executive officers, whose duties are to carry the 
laws into effect; and judicial officers, whose duties^ are to 
determine the meaning of the laws, to decide controversies 
between parties, and to determine the guilt or innocence of 
persons charged with the violation of law. 

§ 2. Judicial and Ministerial Officers, distinguished. — Still 
another classification may be made of the officers whose 
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duties relate to the administration of the laws in the courts 
of the land, namely, judicial and ministerial. There must of 
necessity be a class of officers whose sole duty shall be to 
determine disputed questions of right, and to direct what 
shall be done to secure to individuals the rights to which 
they are entitled, and of which they may be deprived ; such 
officers are termed '^ judicial." There must also be another 
class to carry into effect the decisions and decrees made by 
the judicial officers, to obey the precepts committed to them 
from the proper authorities, and who are not required to 
exercise any judgment or discretion in reference thereto; 
these are termed *' ministerial" These two offices ought not 
to be united in the same person; ''for it would be highly 
unbecoming that the executioners of justice should be also 
the judges, — that the same party should one day condemn a 
man to death and personally execute him the next." ^ 

§ 3. The Sheriff a Ministerial Officer.;;— Among the ministerial 
officers the Sheriff is at once the most common and the most 
important. It may indeed be said that every officer who has 
anything to do with the administration of justice is equally 
important, as it is necessary that every act shall be cor- 
rectly done; but the Sheriff, more than any other officer, 
deals directly with the general public. Although in the per- 
formance of his duties he acts only as he is commanded by a 
superior officer or by the law, yet those who are so unfortu- 
nate as to feel the burden of his acts seldom look beyond 
the man who performs the act; while those who seek the 
aid of the law look to him for the enforcement of their 
rights. 

§ 4. Antiquity of the Office of Sheriff.— The office of Sheriff 
dates back to the early days of English history. Indeed it is 
sometimes claimed that it became a part of the government 

1 1 Bl. Com. 344. 
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of England from the Roman law. As the people of England 
came gradually under one government the territory became 
divided, more or less arbitrarily, into counties ; over each of 
which was placed an Earl, or Alderman ; and this Earl, or 
Alderman, was supposed to be the ruler — subject of course 
to the Ejng — over his county. But this Earl, from the 
privil^es which he possessed and the duties which he was 
under in reference to his attendance upon the King, gradually 
ceased to exercise his powers himself, and they were in time 
del^ated to an under-officer, called, in the Roman law. Vice- 
comes ; in the Saxon tongue. Shire-reeve ; or in more modem 
terms, Sheriff. At first this under-officer, or Sheriff, was to 
administer the affairs of the county as the representative of 
the Earl ; but in time his duties became more defined, and 
seem to have been fourfold, — as a Judge, as a Keeper of the 
Peace, as a Ministerial Officer, and as the King's Bailiff. 

First, as a Judge. He held court and determined causes 
between parties wherein the value in dispute was not more 
than forty shillings, and also heard certain other civil causes. 
He was also the Judge of certain elections, and of the quali- 
fications of voters. 

Second, as the Keeper, of the Peace. Both by common 
consent and by special commission he became the first man 
in the county, and superior to all others while he continued 
in office. He had authority to apprehend persons for the 
commission of crimes or for breach of the peace, and it was 
his duty also to defend the county against all enemies of the 
King, and for this purpose he had power to summon all the 
people of the county to attend him. This summons every 
person over fifteen years old and not a peer was bound to 
obey upon warning. 

Third, as a Ministerial Officer. He was bound to execute 
all processes issuing from the King's courts of justice. In 
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the commencement of civil proceedings he had power to 
serve the writ, arrest and take bail, and, when the cause 
came to trial, to summon and return the Jury, and after the 
judgment to see that the same was carried into effect. In 
criminal matters he had authority to arrest and imprison, to 
return the Jury, to have the custody of the delinquent, and 
to execute the sentence. 

Fourth, as the Kiug^s Bailiff. He was required to see 
that the rights of the King were preserved in his county, or 
bailiwick. 

§ 6. The Sheriff the Chief OfBoer in the County. — Thus it is 
evident that from the early periods of the English law the 
Sheriff has held a high place in his county, and has con* 
tinned to hold such position until, at the present time, he 
is the chief officer of his county, being subject to no other 
therein, and under the law invested with the duty of pre- 
serving the peace within his jurisdiction. This he can do 
and is expected to do at any cost, and the power which he 
still possesses of summoning the people of the county, called 
the posse comitatus, to assist him gives him for the time be- 
ing, and in case of necessity, almost supreme authority. His 
judicial powers no longer exist ; but his duties as keeper of 
the public peace, as a ministerial officer, and as a preserver 
of the rights of the government, in the nature of a Bailiff, 
are very much the same as in the early days of the English 
law. 

§ 6. Sheriffs Datiesi the Standard. — By reference to the 
statutes of the several States and of the United States it will 
be seen that although there are many other officers whose 
duties appertain to the execution of the laws of the land 
and of the orders of the courts, as a general rule the 
duties of such officers as well as their powers are the 
same as those required of and granted to Sheriffs in similar 



§ 7.] ELECTION AND QUALIFICATION. 5 

circomstanceB.^ There are differences of jurisdiction and of 
authority, but the methods of doing the acts authorized and 
required are the same, and a consideration of the laws 
relating to the powers and duties of the Sheriff will include 
all that the other officers need to know in order rightly to 
discharge their duties. 

§ 7. EleotLon and Qualification. — The Sheriffs are elected 
by the qualified voters in each county in all the New England 
States except Rhode Island, where they are elected by the 
(General Assembly. By the statutes of the United States 
every member of a State Legislature and every executive 
officer and judicial officer of a State shall, before he pro- 
ceeds to execute the duties of his office, take an oath to 
support the C!onstitution of the United States.^ 

This oath is to be administered by any officer in the State 
qualified to administer an oath of office, and a record or 
certificate is to be made in the same manner as the oath of 
office.® 

In addition to this oath of allegiance to the United States, 
the Sheriff is required to take the oath of office in the form 
prescribed in the statutes in his State, and to file a bond or 
recognizance for the faithful performance of the duties of his 
office by himself and his deputies. 

The provisions of the statutes in reference to the election 
or appointment, the qualification, and also the term of office, 
vary in the different States. 

In Maine Sheriflb are elected by a plurality of the votes 
cast, and the term of office is two years from the first day of 
January next after their election. Vacancies occurring by 

1 U. S. Rev. St. 1875, $ 788 ; N. H. « U. S. Rev. St. 1875, § 1836. 

Gen. Laws, ch. 216, § 5; VtRev. * Id., § 1837. 

Laws, §§ 853, 2596, 2597 ; Maes. Pab. 
St,ch. 27, S118. 
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reason of deaths resigDation, or removal are to be filled by an 
election at the next annual State election after the vacancy 
occurs ; and in the mean time the Governor^ with the advice 
and consent of the Council, may fill such vacancies by ap- 
pointment, the persons so appointed to hold their offices un- 
til the first day of January thereafter.^ Before performing 
any official act, they must be sworn and give bonds, which 
must be approved by the County Commissioners, recorded by 
the Clerk, and delivered to the Secretary of State within 
twenty days after approval, conditioned for the faithful per- 
formance of the duties of his office, and to answer for the 
neglect or misdoings of his deputies.^ These bonds, on mo- 
tion of the County Attorney, are to be annually examined by 
the County Commissioners as to the sufficiency of the sure- 
ties, ai^d if they are found insufficient the Sheriff is to furnish 
a new bond, under a penalty if he fails to do so.^ 

In New Hampshire Sherifis must be inhabitants of the 
counties for which they are elected.* Persons over seventy 
years of age are ineligible to hold the office ; and each person 
who may be elected Sheriff, before he performs any act or 
receives any fee, is required to transmit to the office of the 
Secretary of State a copy of the record of his birth, attested 
by the Clerk of the town in which he was bom, or, if there 
be no such record, an affidavit made by himself stating ac- 
cording to the best of his belief the date and place of his 
birth.^ The term of office is two years from the first day of 
January after the election, and until another is chosen and 
qualified in his stead.^ In case of a vacancy the Supreme 
Court shall appoint a commissioner to perform the duties of 

1 Me. Const., art. ix. sec. 10 ; art. * N. H. Const., pt. ii. art. 71 ; N. H. 

Ti. sec. 7. Gen. Laws, ch. 24, § 2. 

a Me. Rev. St., ch. SO, § 1. » N. H. Const, pt. ii. art. 78 ; N. R 

* Id., §§ 3-5. Gen. Laws, ch. 18, § 1. 

N. H. Gen. Laws, ch. 24, § 1. 
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the office.^ Each Sheriff is required to give a bond^ to be 
approved by a majority of the Justices of the Supreme Court, 
and deposited in the office of the Clerk of the Court, which 
shall contain the condition to answer for the neglect and mis- 
doings of his deputies.^ These bonds are to be submitted to 
the Supreme Court at the December law term in each 
county, and a record of the sufficiency or insufficiency of the 
sureties entered on the docket, and if the bond is found in- 
sufficient a new bond may be ordered.' 

In Vermont Sherifis hold office for the term of two years 
from the first day of December next after their election.^ 
Each Sheriff is required to give security within fifteen days 
from the first day of December, and before entering on the 
duties of his office, to the Treasurer of his county, by becom- 
ing bound by way of recognizance before one of the Judges 
of the Supreme Court, or before the two Assistant Judges of 
the County Court of his county, with two or more sureties, 
for the fiuthful discharge of the duties of his office, which 
recognizance shall be recorded in the office of the County 
Clerk ; and if he neglects to become so bound his office is 
vacant^ He shall also take the oath of office before one of 
the Judges authorized to take his recognizance, who shall 
certify the same upon the Sheriff's commii^sion.^ 

In Massachusetts no person is eligible to be elected to the 
office of Sheriff, unless he is able to read the Constitution 
in the English language, and to write his name ; unless his 
inability to do so is by reason of physical disability^ The 
Sheriff is elected by the people of his county by a plurality 
of votes,' and holds his office for the term of three years from 



1 N. H. Gen. Laws, ch. 24, § 8. 

s Id., ch. 217, S 2. 

3 Id., Sf 4. 6. 

^ Vt. Const Amend., art. xxiv. 



ft Vt. Rey. Laws, §§ 2574-2576. 
• Id., S 2574. 

^ Mass. Const. Amend., art. 
B Id., arts. xiz. and xiy. 
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the first Wednesday of January succeeding his election.^ He 
is required to take and subscribe the oath of allegiance to 
the United States and to the Commonwealth, and also the 
oath of office.^ These oaths are to be taken before the Gov- 
ernor, Lieutenant-Governor, any two members of the Council, 
or any two commissioners appointed to qualify civil officers.' 
He is also required to give bond, with such sureties as the 
Superior Court shall direct and approve, and with condition 
that he will faithfully perform his own duties, and be respon- 
sible for all his deputies.^ This bond shall be examined 
once in each year by the Superior Court, and if found insuffi- 
cient, notice is to be given to the Sheriff, and a new bond 
must be ftimished within such time as the Court shall order.^ 
If he refuses or neglects to give such bond, he is liable to a 
forfeiture, and also to be removed by the Governor, with the 
consent of the Council.^ In case of a vacancy, the special 
Sheriff for the county is authorized to act, he first giving 
bond as required of the Sheriff; ^ and the Governor, with the 
Council, may appoint and commission some person to fill the 
vacancy, who shall hold the office until another is elected 
and qualified ; and an election for the unexpired term shall be 
ordered by the Governor to be held on the next annual State 
election.® 

If there is a failure to elect, the Governor may order a new 
election to be held on such day as he shall appoint.^ 

In Rhode Island no person is eligible to hold the office of 
Sheriff, unless he is a qualified elector for such office,^^ and 
in aU elections a majority vote of all the electors voting shall 
be necessary to elect 



1 Mass. Pab. St., cb. 10, § 5. 
^ Mass. Const., pt. ii. cb. vi. art. i. 
^ Mass. Pnb. St., cb. 21, § 3. 
* Id., cb, 25, § 1. 
» Id., § 6. 



• Mass. Pub. St., cb. 25, § 8. 

7 Id., § 5. 

8 Id.,cb.lO, §§ 13,18. 
» Id., cb. 10, § 10. 

^ R. I. Const., art. ix. sec. 1. 
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A Sheriff for each county is elected annually at the May 
session of the General Assembly in grand committee.^ A 
person so elected cannot be at the same time a member of 
the General Assembly^ and must be an inhabitant of the 
county for which he is elected.^ He is to hold office for 
one year, and if not reelected he is to continue until his 
successor is qualified to act.^ Before acting in his office, he 
is to take the oath of office and the oaths of allegiance to 
the State and the United States.^ In case of a re-election 
or continuance in office, no new oath is required.^ He shall 
also enter into the engagement before some person author- 
ized to administer oaths, and shall within thirty days from 
the date of his commission deliver to the Secretary of State 
a certificate that he has been duly engaged therein, signed by 
the person before whom such engagement shall have been 
taken.^ He is required to give a bond, with sufficient sure- 
ties, to the general Treasurer in the sum of fifteen thousand 
dollars, for the due and fiedthful performance of the duties of 
his office according to law.^ 

In Connecticut Sheriffs are elected in each county by a 
plurality of the votes cast,^ except when there is a tie vote, 
in which case, after notice published, the General Assembly 
elects one of the leading candidates unless one shall have 
died, in which event the General Assembly may elect any 
one who is a qualified voter of the county for which the 
election is held.® The term of office is for four years from 
the first day of June succeeding the election.^^ Before per- 
forming any duties of his office, he is required to take the 

1 R. L Pub. St, ch. 22, { 6; ch. « R. L Pnb. St., ch. 23, § 6. 

201, § I. ' Id., ch. 201, f 2. 

3 Id., ch. 201, § 1. ^ Conn. Const. Ainend.,art.xxviiL; 

« Id., ch. 23, § 1. Gen. St., § 1989. 

* Id., § 4. B Conn. G«n. St, § 256. 

• Id.. § 3. 10 Id., § 1989. 
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oath of allegiance to the United States and to the State, 
and also the oath of office/ but this does not apply in the 
case of a re-election or reappointment.^ He is required to 
execute a bond in the sum of ten thousand dollars, with two 
or more sureties to the acceptance of the Oovemor, payable 
to the State, and conditioned that he will faithfully discharge 
the duties of his office, and answer all damages which any 
person may sustain by his unfaithfulness or n^lect in their 
discharge. The Governor may at any time demand a new 
bond from aby Sheriff, with such sureties as he may judge 
proper, and on such Sheriff's n^lect or refusal to give it, he 
shall be considered to have resigned his office. The bond 
shall be recorded with the Secretary of State.^ All vacancies 
are filled by the Governor until they can be filled by an elec- 
tion by the General Assembly.^ 

§ 8. Appointment and Qualification of Deputies. — A Sheriff 
may appoint deputies to assist him in the discharge of the 
duties of his office, who shall be sworn, and for whose offi- 
cial misconduct and neglect he shall be responsible.^ He 
may appoint as many as he deems necessary, except in the 
State of Connecticut, where the number which may be ap- 
pointed in each county is limited by statute.* 

He may abo appoint whom he pleases, except in Rhode 
Island, where the deputy must be an inhabitant of the county 
for which the Sheriff was elected, and not a member of the 
General Assembly ; ^ and in Connecticut, where the deputy 
must be a citizen. 

In Massachusetts there is no statute r^ulating the manner 

1 Conn. Const., art. z. $ 1. Laws, § 2578, 2579; Mass. Pnb. St., 

s Kelsey v. Wright, 1 Root, 84. ch. 25, § 2; B. I. Pnb. St., ch. 201, 

> Conn. Gen. St., § 1990. §§ 3, 8 ; Conn. Gen. St, § 1995. 
« Id., S 256. e Conn. Gon. St., § 1996. 

* Me. Hey. St., ch. 80, § 8 ; N. H. ^ R. I. Pnb. St, ch. 201, §§ 3, 8. 

Gen. Laws, ch. 216, § 1; Vt Rev. 
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in which the appointment of deputies shall be made^ but 
such appointment is usually made in writing ; and in all the 
other States the statutes require that it shall be so made and 
signed bj the Sheriff^^ and in New Hampshire and Rhode 
Island it must also be under seal.^ In all the States except 
Massachusetts, the statutes also require that the appointment 
or deputation shall be recorded. This record should be, if 
in Maine in the office of the Clerk of the Courts,^ if in New 
Hampshire with the Clerk of the Supreme Court,^ if in Ver- 
mont with the County Clerk,^ if in Rhode Island with the 
Clerk of the Court of Common Pleas/ and if in Connecticut 
with the Clerk of the Superior Court,^ and in all cases in the 
oounly in which the appointment is made. 

Where such record is required, the deputy is not author- 
ized to act until his appointment or deputation is so recorded; 
but may so act immediately after it is left at the office for 
record, as in contemplation of law the record is considered as 
made at that time, although it may not be written out until 
several months later.^ The statutes which require that the 
appointment be recorded do not require that the document 
shall remain in the office of record, but it may be taken away 
at any time after the record is completed.^ 

The Sheriff is responsible for the official misconduct or 
n^lect of his deputy, and also for his acts not required by 
law where the deputy assumes to act under color of his office ; 
but is not responsible for the neglect of any act or duty 
which the law does not require the deputy officially to 
perform.^® It is proper that he should protect himself by a 

* Me. Rev. St., ch. 80, § 8; Conn. » Vt Rev. Laws, § 2578. 
Gen. St., § 1997; Vt. Rev. Laws, • R I. Pub. St., ch. 201, § 5. 
§ 2578. 7 Conn. Gen. St., § 1997. 

* N. H. Gen. Lawa, ch. 216, § 1 ; « Ferris v. Smith, 24 Vt. 27. 
R. L Fob. St., ch. 201, § 5. • Dane v, GQmoie, 51 Me. 544. 

* Me. Rer. St., ch. 80, § 8. w Harrington v. FuUer, 18 Me. 
« N. H. Gen. Laws, ch. 216, § 1. 
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bond. This is, however, a matter of personal arrangement 
between the parties, and is not regulated by statute except 
in the States of Maine and Rhode Island. In Maine it is 
provided that the Sheriff shall not receive from his deputy 
any percentage on any items except travel and service, and 
not more than at the rate of twelve per cent on those fees, 
and no percentage at all from any fees received for levying 
or collecting executions from trial justices where the debt 
does not exceed twenty dollars, and this is so " although it 
may be differently specified in the bond." ^ In Rhode Island 
it is specified that the deputy's bond shall be in a sum not 
less than three thousand dollars nor more than twelve thousand 
dollars.' 

§ 9. Bemoval of Deputies. — As a general rule it may be 
said that in the absence of specific provisions to the contrary 
the power of removal from o£Sce is commensurate with the 
power of appointment;^ and upon this principle a Sheriff 
has power to remove or discharge any of his deputies at his 
own pleasure. But there are statutory provisions governing 
the subject in all the States except Massachusetts, and these 
seem to require that the discharge shall be with the same 
formality as the original appointment, and be recorded in the 
same manner. In Maine the dischai^e must be in writing, 
signed by the Sheriff, and recorded.^ In New Hampshire it 
must be under the hand and seal of the Sheriff, served by 
another deputy of the same Sheriff, and the discharge and 
the certificate of service must be recorded, and the Sheriff con- 
tinues liable for the acts of the deputy until such record.^ 

In Vermont the discharge must be recorded, and takes 
effect from the time of such record.^ In Rhode Island it 

277; Knowlton r. Bartlett, 1 Pick. > But v Kimball, 64 Me. 140. 

270. « Me. Her. St., ch. 80, § 8. 

1 Me. Rev. St, ch. 80, § 20. * N. H. Gen. Laws, ch. 216, § 22. 

s B. L Pab. St., ch. 201, § 6. • Vt. Rev. Laws, § 2580. 
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must be in writing and recorded in the same manner as 
the original deputation.^ In Connecticut it must be in 
writing, delivered to the deputy, and a copy thereof filed 
with the Clerk of the Superior Court for record.^ It seems 
that in all the cases where the discharge is required to be 
recorded, the liability of the Sheriff for the acts of the deputy 
continues until such record is made. 

§ 10. General Duties of Sheriffs and Deputies. — Sherifis and 
their deputies have power, and are required, within their 
counties, to serve and return all processes which are lawfully 
directed to them and delivered to them with a request that 
they serve them. In the case of criminal process such service 
must be made ; but in the case of civil process possibly the 
ofiicer cannot be required to act without payment of his fees, 
but if such fees are paid or tendered there can be no question 
but that he would be compelled to act They may also serve 
all notices, citations, or orders which are proper to be served 
and which are not directed to any officer. They are also 
required to see that the laws of the land are obeyed within 
their counties^ and are required to preserve the peace, sup- 
press all riots, and see that offenders are prosecuted for 
violations of the law. 

In reference to these matters the Deputy-sheriffs have the 
same power as the Sheriffs, but there are certain duties re- 
quired of a Sheriff which he cannot delegate to a deputy. 
These relate mainly to the making of such returns as are 
required to be made to the State officials; to the transmission 
of returns of elections and of precepts from the Governor ; to 
the execution of sentences in capital cases ; and to the delivery 
to his successor of all papers, documents, and prisoners, in his 
eustody at the termination of his office. 

It is a general rule that an officer cannot serve process 

1 B. L Pab. St., ch. 201, § 9. > Conn. Gen. St, § 1997. 
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where he is a party in interest ; but these officers are author- 
ized by law to make service of precepts^ although a county, 
city, town, parish, district, plantation, or village in which such 
officer resides may be a party.^ By the term "party " is meant 
the person or corporation whose name is expressly mentioned 
as plaintiff or defendant.' 

As a general rule process against a Sheriff or Deputy-sheriff 
cannot be served by another deputy of the same Sheriff, for 
the reason that the Sheriff might remove the deputy from 
office and thus defeat the service;^ but in Maine such 
service is authorized by statute by one deputy upon another 
deputy.* 

§ 11. Constables. — Constables are elected annually in each 
town, their term of office being for one year, or until others 
are elected and qualified in their stead. The number which 
may be elected in the several towns is limited only by the 
votes of the towns themselves, except in Connecticut, where 
it is limited to seven ; and in Vermont, where there is only 
one elected who is called the first constable, and, if necessary, 
a second, who is called the second constable. 

Constables are required to be swom,^ and to give bonds to 
the proper town authorities in amounts and with sureties to 
be approved as indicated in the statutes. In Maine the 
amount of the bond is to be five hundred dollars, and there 
must be two sureties to be approved by the municipal au- 
thorities, which approval is to be indorsed upon the bond.® 
In New Hampshire a bond must be given within six days 

1 Me. Rev. St., ch. 80, § 10 ; N. H. * Me. Rev. St., ch. 3, § 12 ; N. H. 

Gen. Laws, ch. 216, § 6; Vt. Rev. Gen. Laws, ch. 41, § 1; Vt. Rev. 

LawB, § 854 ; Maas. Pah. St., ch. 27, Laws, § 2669 ; Mass. Pah. St., ch. 27, 

§ 116, and ch. 25, § 16. § 79; R. I. Poh. St., ch. 203, § 2; 

•> DoaglasB v. Gardner, 63 Me. 462. ConxL Gen. St., § 55. 

> Slocamh r. Powers, 10 R. I. 255. « Me. Rev. St, ch. 80, f 50. 

* Me. Rev. St., ch. 80, § 11. 
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after election^ to the acceptance of the town or Selectmen.^ 
In Vermont the bond must be given within ten days after 
election^ and towns are responsible for all neglects or defaults 
of the Constable.^ In Rhode Island the amount of the bond 
is fixed at one thousand dollars, and must be given to the 
Treasurer of the town.' In Connecticut it is simply required 
that the bond be given to the satisfaction of the Selectmen.^ 
In Massachusetts the bond is only required as a prerequisite 
for the service of civil processes, and the sureties must be 
to the satisfiEustion of the Selectmen, whose approval should 
be indorsed upon the bond, and it should then be filed in 
the office of the Town Clerk. The amount may be one 
thousand dollars, in which case the officer would be author- 
ized to serve such writs only in which the debt or damages 
demanded do not exceed two hundred dollars ; or it may 
be three thousand dollars, in which case the officer may 
serve writs and other processes in which the debt or damages 
demanded do not exceed three hundred dollars.^ 

A Constable who has thus been sworn and who has filed 
his bond may serve all lawful civil processes legally directed 
to him in the same manner as a Sheriff might do,^ his juris 
diction or precinct being in some cases more limited. In 
Rhode Island a Constable may serve process in any town 
in the county in which he was elected;^ and in Vermont 
he may serve in any part of the State, provided the town 
which elects him, at its annual meeting, votes to give him 
such authority ; ' while in all the other States his authority 
is limited to the town wherein he was elected;^ and in 

1 N. H. Gen. Laws, ch. 42, { 4. ^ r. i. Pab. St, ch. 203, f S. 

> Vt. Bey. Laws, § 2675. > Vt. Rev. Laws, § 851, and Laws 

* R. L Pub. St., ch. 203, § 2. 1884, No. 116. 

* Conn. Gen. St., § 94. * N. H. Gen. Laws, ch. 216, § 5 

* Mass. Pab. St, ch. 27, §§ 1 13, 1 14. Mass. Pnb. St., ch. 27, §113; Conn. 

* Stacej V, Graves, 74 Me. 369. Gen. St., § 95. 
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the State of Maine be may also serve in an adjoining 
plantation.^ 

The authority of a Constable to serve process is further 
limited in Massachusetts, as stated above, by the amount 
demanded in the writ; that is, to two hundred or three 
hundred dollars, according to the amount of the bond which 
he has filed ; in Maine it is limited to cases where the amount 
demanded does not exceed one hundred dollars ; ^ and in New 
Hampshire, to cases where the amount demanded does not 
exceed thirteen dollars and thirty-three cents.' In the other 
States there does not appear to be any limit to their right to 
serve so far as relates to the amount in dispute. 

Constables are also required in their respective counties 
and towns to see that the laws are obeyed, and have the 
same powers and authority as Sheriffs in reference to the 
service of criminal process, which are more fully considered 
in the chapter on Criminal Powers and Duties.^ 

§ 12. Coroners. — Coroners are elected or appointed in all 
the States, except Vermont and Massachusetts. Their duties 
consist chiefly of the holding of inquests upon dead bodies, 
where the death is from an unknown cause or from violence. 
In Rhode Island and Connecticut they do not seem to 
possess any other power or have any other duties ; but in 
Maine and New Hami>shire they are further authorized and 
empowered to serve and execute within their counties all 
writs and other precepts in civil matters in which the Sheriff 
of the county is a party or is interested.^ 

In the service of such precepts Coroners have all the 
powers and are subject to the same duties and liabilities as 
Sheriffs. 

1 Mo. Rov. St., ch. 80, § 50. < See post, page 280. 

« Id. » Me. Rev. St, ch. 80, § 49 ; N. H. 

* N. H. Gen. Laws, ch. 216, § 6. Gen. Laws, ch. 216, § 4. 
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§ 13. Other Oflken. — In addition to the officers which 
have been thus far named^ there are certain others provided 
for in the statutes of the different States who have power to 
serve process in the same manner as Sherifis : namely, United 
States Marshals, who are appointed by the Pk*esident of the 
United States, and who have authority to act in the service 
of all processes from the United States courts within their 
districts;^ High Bailiflb and their deputies, in the State 
of Vermont, who may serve writs which the Sheriff is in- 
competent to serve, and who may also perform the duties of 
the Sheriff in case of the latter's imprisonment in jail, or in 
the case of a vacancy in the office ; ^ Special Sheriffs in Mas- 
sachusetts, who are appointed by the Sherifis and who have 
authority to act as Sheriff in case of the inability of the 
Sheriff by reason of sickness, absence, interest, or other cause, 
and also in case of a vacancy in the office,^ but all processes 
in £Bivor of or against a Sheriff are to be served by a Sheriff 
or deputy of another county;^ Town Sergeants In Rhode 
Island, who have all the authority of Constables and are also 
authorized to serve process against a Sheriff;^ Borough BaUiffs 
in Connecticut, who may execute all legal process in their re- 
spective boroughs which a Sheriff or Constable can execute.^ 

These officers who have just been named, in the service of 
such processes as they are authorized to serve, have all the 
authority and are subject to all the duties and liabilities of 
Sheriffs in the service of similar precepts. 

§ 14. Penons Specially Authorized to Serve Prooess. — In all 
the States except Maine and Massachusetts a Sheriff has 
authority to appoint a special deputy for the service and 
return of any particular writ or process. This appointment 

1 U. S. Rer. St, 1875, § 787. * Mass. Laws of 1885, ch, 75. 

« Vt. Rev. St., §§ 2596, 2597. » R. I. Pnb. St., ch. 206, § 5. 

* Mass. Pub. St., ch. 25, §§ 3-5. ^ Conn. Gen. St., $ 912. 
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is to be made by an indorsement in writing upon the back 
of the writ or process. 

This special deputation may be written upon a separate 
piece o'f paper and attached to the back of the writ or 
process by the Sheriff, or under certain circumstances he may 
autliorize another to attach it for him. This act should be 
performed for each case by itself, and it is not proper for a 
Sheriff to put deputations into the hands of a special deputy 
for him to use as he may have occasion upon processes which 
do not come within the cognizance of the Sheriff. It is not 
necessary that this deputation should state that the person 
deputized is a proper person ; it is presumed that he is such.^ 

In an early case in New Hampshire the deputation upon 
the back of the writ was in the following form : ^' I hereby 
constitute and appoint J. M. to serve and return this writ 
according to law. Witness my hand and seal this (date) at 
the risk of the plaintiff. B. P., Sheriff." 

Any .person, including such as are under twenty-one years 
of age, may be deputed to serve and return any particular 
writ under this provision, as the Sheriff is responsible for the 
actions of such special deputy.^ 

In Rhode Island it is required by statute that such special 
deputy be sworn before acting as such.^ Although there is 
no such provision in the statutes in the other States, yet it 
would seem that such officer should be sworn, upon the gen- 
eral principles which relate to all civil officers.* In Vermont 
and Connecticut such special deputy is required, after service 
of such writ or process, to make oath to his service and re- 
turn, and also to the fact that he did not ms^ke or alter the 
writ or direct any person to fill it up.* 

1 Cowdery v. Johnson, 60 Vt. 595. * Lisbon r. Bow, 10 N. H. 167. 

s Moorei\Grare8,3N.H.408. ^ Vt. Bey. LawB, § 859; Cojul 

8 R. L Pab. St., ch. 201, § 7. Gen. St., S ^1* 
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In Vermont and Connecticut also, there are provisions in 
the statutes by which an indifferent person who is not an 
officer may, under certain circumstances, be authorized by the 
authority who issues the writ to serve and return the same. 
In Vermont, if the writ be returnable to the County Court, it 
should be directed to the proper officer or to an indifferent 
person who is named in the writ ; but if the writ be return- 
able before a Justice, the appointment of an indifferent per- 
son must be by indorsement upon the back.^ In Connecticut 
the writ or process cannot be directed to an indifferent per- 
son unless more defendants than one are therein named and 
described to be of different counties in the State, or unless 
in cases of writs of attachment the plaintiff or one of them 
or the agent or attorney shall make oath in the form required 
by law.^ 

In such cases the person so authorized has all the author- 
ity of an officer in the service of the writ, and if he accept 
the writ and authorization, he is bound by all the rules of 
law, and derives his authority from the writ and not from the 
plaintiff.^ He must, however, make his authority known when 
he undertakes to serve the process.^ 

As the indifferent person so authorized to serve a writ is 
responsible for his acts, a minor or person under twenty-one 
years of age cannot be specially authorized by a magistrate.^ 

§ 15. Officers not to make Writ. — An officer is prohibited 
from appearing in court as the attorney of any party, and 
also from filling up or drawing any writ, complaint, declara- 
tion, or plea in any case.^ This prohibition extends to all 

1 Vt Rev. Laws, § 862; see poA, * Harvey v. Hall, 22 Yt. 211 ; 

S 17. Vail V. RoweU, 53 Vt. 109. 

< Conn. Gen. St., § 900. « Me. Rev. St., ch. 80, § 60 ; N. H. 

• Hinn v. St. John, 51 Vt. 334. Gen. Laws. ch. 216, § 21 ; Vt. Rev. 

« Leach v. Fzands, 41 Vt. 670. Laws, § 2591 ; Mass. Pub. St.,ch. 159, 

§ 45; Conn. Gen. St., §§ 903, 995. 
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officers who are charged with the service of civil process/ 
whether it be the officer who is to serve the Mrrit or not.^ In 
Vermont it has been held that a mere alteration in a writ 
might be made by an officer ; ^ but in an early case in Massa- 
chusetts it was decided that any act of the officer in making 
an alteration would come within the law prohibiting the 
filling up of any process, and would render the process 
void.* 

It would seem* to be the safest course for an officer to re- 
frain from making any alteration whatever in the process. 
A writ, however, may be drawn by any person, and the same 
person may afterwards be deputized specially to serve it.^ 

Whether a writ is made by an officer in violation of 
law is a question of fact to be determined at the trial of the 
case in court.^ 

1 Winchell t^. Pond, 19 Vt. 198. ^ Clarke v. Lyman, 10 Pick. 45. 

« Walworth V. Farwell, 41 Vt. 212. « Walworth v. Farwell, nqtra, 

« Hunt V. Viall, 20 Vt. 291. • Sawyer i?. Wood, 59 N. H. 347. 
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CHAPTER 11. 

SERVICE OP A WRIT. 

§ 16. Writ, defined. 

17. To whom Directed. 

18. Officer Bonnd to Serve. 

19. Expiration of Term of Office. 

20. Officer protected by his Writ. 

21. Officer not to Commit a Breach of the Peace* 

22. Manner of Service ; General Directions. 

23. Tme and Attested Copy. 

24. Last and Usual Place of Abode. 

25. Time of Service. 

26. Service npon Corporation. 

27. Judicial Writs. 

28. Citations, Notices, and Snmmons for Witnesses. 

29. The Return. 

§ 16. Writy defined. — A writ^ as the term is commonly 
used in this country and as applied to civil proceedings^ is an 
order or command in writing, issued in the name of the State 
by a Court, Judge, or other lawful authority, directed to a 
Sheriff, Constable, or other proper person, commanding him 
to do or not to do certain acts therein specified. A writ is 
frequently called a precept or process, and in the discussion 
of the law applicable thereto these terms will be used 
interchangeably. 

All writs are either original or judicial. An original writ 
is one by which a civil action between two parties is com- 
menced, and is issued by the party commencing the action, 
or at his request. A judicial writ is one that is issued by 
the court or by its order for the purpose of completing that 
which has been commenced, and which is based upon the 
record in the suit. 
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§ 17. To whom Directed. — Writs are usually directed to a 
Sheriff or his deputies^ and sometimes to the Constables or 
Town Sergeants. The latter is . usually the case with writs 
from the lower courts. The authority of an oflScer to serve 
the writ does not, however, depend upon the direction in the 
writ ; for if a writ which by law a Constable would have no 
authority to serve, be directed to him, that fact would not 
give him authority to serve it^ And on the other hand, if 
the service of a writ by a Constable is authorized by law, 
such a writ delivered to him may be lawfully served by him, 
and such service will be valid, unless objection be made 
while the suit is pending.* It is, however, proper for the 
officer to see that the writ which he has is lawfully directed 
to him, and in case it is not he should see that the direction 
is changed before making service. 

In Vermont the authority who issues a writ may direct the 
same to an indifferent person in any case where it appears to 
him that no proper officer can be seasonably had to serve the 
same. In the case of writs returnable to a Justice's Court 
the authority signing a writ may authorize an indifferent per- 
son to serve and return it by an indorsement on the back 
thereof under his hand and official signature in these words : 
"I authorize A« B. to serve and return this writ." In all 
other writs the direction to an indifferent person must be in 
the writ, in the same manner as it is directed to a Sheriff or 
Constable.^ 

As the writ cannot lawfully be signed by the attorney of 
the plaintiff, so he would have no authority to deputize any 
person to serve it.* 

1 Stewart d. Martin, 16 Vt. 897. * Ingrabam v. Leland, 19 Vt. 304 ; 

^ Morrell u. Cook, 35 Me. 207. St. Johnsbary v. Goodenough, 44 Vt. 

* Yt. Rev. Laws, § 862 ; see ante, 662. 
§14. 
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The distinction between the writs which are returnable to 
a Justice's Court and all other writs must be carefully ob- 
served, as it will not be right for a writ returnable to a Jus- 
tice's court to be directed to any person ; such authority can 
only be had by indorsement;^ and a writ returnable to a 
County Court cannot be served by an indifferent person who 
is authorized by an indorsement on the back of the writ.^ In 
case a writ is directed to an indifferent person, the name of 
the person must be given and he must be described as in- 
different. A deputation of " any indifferent person/' and a 
deputation in which the name is left blank, are not author- 
ized, and will give no authority to any person who may serve 
them as an indifferent person.^ A writ directed to any Sher- 
iff or Constable '^ and to A. B." will not give any authority 
to A. B. ; ^ the proper form in such case would be to the 
Sheriff or Constable '^ or to A« B., an indifferent person." ^ 

§ 18. Officer Bound to Serve. — All officers who are qualified 
to serve civil process are bound to serve such writs and other 
processes within their respective precincts as are issued by a 
lawful authority and are properly directed and committed to 
them,* and they are in general authorized to serve such pro- 
cesses even when the town, parish, plantation, religious society, 
school district, or fire district of which they are members or 
inhabitants is a party or interested. 

As a public officer who is entitled by law to receive fees 
for his services in his office is under no obligation to act until 
his fees are paid, or secured, or tendered to him,"^ it would 

1 Edgerton r. Barrett, 21 Vt. 196. Gen. Laws, ch. 216, § 3 ; Vt. Rev. 

« Howard v. Walker. 39 Vt. 163. Laws, § 856 ; Mass. Pab. St., ch. 2.5, 

» AUyn p.Darifl, 10 Vt. 547; Kel- § 16; R. I. Pub. St., ch. 201, § 20; 

lej V. Paris, 10 Vt. 261. Conn. Gen. St., §§ 1991, 1992. 

* Brooks V, Farr, 51 Vt. 896. ' Stevens v, MerriU, 41 N. H. 313. 
» Culver V. Balch, 23 Vt. 618. See Gardner v, Gardner, 2 Gray, 434. 

• Me. Rev. St.,ch. 80, $ 10; K. H. 
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seem that an officer to whom a writ or other process in a 
civil action is offered for service may decline to receive and 
serve it without the prepayment of his fees; but in such a 
case he should of course return the writ at once, for if he 
receives it without objection he will be considered as having 
waived his right to such prepayment, and it is then his duty 
to serve it^ This duty attaches as soon as the writ is offered 
to him with a request to serve,^ and he cannot excuse himself 
from this duty except in case the process which is offered for 
service is void.^ In Maine, New Hampshire, and Rhode 
Island it is provided in the statutes that the fees shall be 
paid or secured to the officer before requiring him to serve 
any civil process.* 

§ 19. Expiration of Term of Offioe. — By statute in some of 
the States, if an officer have any precepts in his hands unex- 
ecuted at the termination of his office, either by limitation of 
time, by resignation, or by removal, he is authorized and 
required to complete the service thereof, and to properly 
return the same, and for that purpose has all the authority 
he ever had.'^ But independently of statute it is a general 
rule of common law that when an officer lias once commenced 
the service of process he is entitled and even bound to pro- 
ceed to its completion, although he may have been removed 
from or gone out of office,^ and it has been held that this 
power would extend, in a case where the officer had in his 
hands an execution at the time his commission was revoked, 
not only to the service of that execution but also to any alias 

1 Carlisle ». Est. of Scale, 44 Vt. » Me. Rev. St., ch. 80, § 12 ; N. H. 

265; Dix v. BatcheldoT, 65 Vt. 562. Gen. Laws. ch. 216, § 9; Vt Her. 

3 Patten v. Sowles, 51 Vt. 388. Laws, § 860 ; Mass. Pab. St.,cb. 25, 

s Stoddard v. TarbeU, 20 Vt.321. § 19; R. I. Pnb. St., cb. 201, § 26; 

* Me. Rev. St., cb. 80, § 10; N. H. Conn. Gen. St., § 953. 

Gen. Laws, cb. 216, § 7 ; R. L Pnb. • O'Brien v. Annis, 120 Mass. 143. 
St, cb. 201, §23. 
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execution which he might obtain in the same action.^ Bat 
if the officer should accept any office or situation inconsistent 
with his continuing to act as an officer, he cannot proceed 
with the service, but will be held to have abandoned all 
service which has been made; as, for example, where the 
officer is appointed the guardian of the plaintiff in the 
Buit.^ And if any officer, having commenced the service of 
process, should become disqualified for further service, he 
should certify upon the process his acts to that date, and 
the service may then be completed by any other qualified 
office. 

§ 20. Officer Protected by his Writ. — The service of a writ 
consists in the performance, by the officer or person to whom 
the writ is directed, of the commands therein contained. 

The power to execute writs does not exist except by 
statute;^ and such statutes have been enacted in all the 
States, which also prescribe the manner in which such ser- 
vice shall be made. If the officer acts in a lawful manner, 
and the writ or process under which he acts is apparently 
l^al, he is protected by the law in what he does in the 
execution of the writ.^ 

It is, therefore, important that the officer should examine 
his writ and satisfy himself that it is issued by competent 
authority, that it is in proper form, and that the commands 
therein contained are not illegal. 

1. The writ must have been issued from a court or justice 
of competent authority. This relates mainly to the juris- 
diction of the court to which the writ is returnable. If the 
writ be returnable to a court which has no jurisdiction, as, 

1 Robs v. ShortlefP, 55 Vt. 177. Stoddard r. TarbeU, 20 Vt 821 ; Os- 

< Clark et al. v. Pattenon, 58 Vt. good v. Carver, 43 Conn. 24 ; Ken- 

676. istono. Little. SO N. H. 318; State 

* Benson v. Smith, 42 Me. 414. v. Weed, 21 N. H. 262. 

* Lashns r. Matthews, 75 Me. 446 ; 
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for example, to a court of inferior and limited jurisdiction in 
a case which could not be tried in that court, the writ is 
improperij issued and will not protect the officer, and he 
will be liable for all the acts which he performs under it.^ 

2. The writ should be in proper form. The forms of writs 
are generally prescribed by the statutes in the different States. 
It is true that in some if not in all the States defects of form 
in the writ may be amended ; but as a matter of caution the 
officer should notice if there be any apparent defect, and if 
he discovers any, he should call the attention of the plaintiff 
or his attorney thereto, so that it may be corrected at once. 
He should particularly observe the signature to the writ and 
see that it is the signature of un officer authorized to issue 
such a process, and in those States where the writ is required 
to be under seal, observe whether the seal of the court or 
justice is affixed. 

3. Of course if the command in the writ is to do an act 
which is illegal, the officer should decline to serve it. He is 
not required to make any inquiries as to the legality of his 
process beyond what appears on its face. If, then, the writ 
appears to have been issued by a competent authority,* and 
the amount demanded therein is not beyond the jurisdiction of 
the court to which it is returnable,^ and it appears in proper 
form, and its commands are not illegal, it will afford a com- 
plete justification to the officer for all regular and lawful acts 
done by him thereunder.* 

The justification to the officer does not depend upon the 
result of the suit,* nor is it affected in any way by the fact 
that the writ was fraudulently or maliciously obtained.^ 

i Kosen p.Fischel, 44 Conn. 371. Driscoll v. Place, 44 Vt. 252; War- 

^ GnptiU V, Richardson, 62 Me. ren v, Eellej, 80 Me. 512. 
257. ft Lashns v. Matthews, 75 Me. 446. 

' Roeen v. Fischel, supra, ^ Cannon v. Sipples, 39 Conn. 

4 £]a V. Shepard, 32 N. H. 277 ; 505. 



§ 21.] d^CER NOT TO COMMIT BBEACH OF THE PEACE. 27 

I 

§ 21. Offloer not to Commit a Breach of the Peace. — 
Although an officer has full authority to do all acts necessary 
in the service of civil process, he may not do any act the 
doing of which would tend to or result in a breach of the 
peace. Consequently he cannot make an attachment of per- 
sonal property while it is actually being used by the debtor 
or by any person having a right to use it ; as, for example, he 
cannot seize a horse while it is being driven by the debtor, 
or while the debtor has hold of the lines. Also, he cannot 
seize a diamond pin which is being worn by the debtor on 
his shirt front. 

He may not take money out of the possession of the 
debtor unless he can take it without doing violence to the 
personal security of the debtor.^ He is not at liberty to 
commit an assault upon the debtor, however slight or tech- 
nical it may be. In one case in the State of Connecticut, 
the plainti£f knew that the defendant had a writ to serve 
upon her, and in order to avoid service she fled from town 
to town and concealed herself. The officer finally found her, 
as he supposed, in an outhouse with the door fastened. He 
obtained permission from the owner to open the door, and 
when he did so he found a woman lying on the floor with 
her head covered. He asked her to remove the covering, so 
that he could see who she was, but she refused. He then 
removed it, using no more force than was necessary. It was 
held that this was an assault for which the officer was liable.^ 

In like manner the officer has no authority to break open 
the outer door or window of a dwelling-house for the purpose 
of making an attachment or serving any civil process. This 
subject was fully and carefully considered in a recent case in 
Rhode Island in which many authorities are cited. It was 
there decided that ''it is perfectly well settled that the officer 

1 PranUss o. Blin, 4 Vt. 513. * Hull i;. Bartlett, 49 Conn. 64. 
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ordinarily has no authority to break an outer door or a window 
of a dwelling-house in order to enter it for the purpose of 
executing a civil writ or process. It is equally well settled 
that this privilege of a dwelling-house is to be strictly con- 
strued and not to be extended to a shop, bam, or outhouse. 
An officer who has once gained admission to a house may 
break open an inner door for the purpose of serving a writ 
or process if it be not opened to him on demand, even though 
it be the door of a room occupied by a lodger who is not a 
member of the family. The only qualification of the author- 
ity to enter a shop or other building disconnected from a 
dwelling-house is that he shall first ask admittance, if there 
be any person present to grant it, and be refused." ^ 

An officer may enter any house for the purpose of serving 
civil process if he can do so peaceably ; as, for example, if the 
door be opened for him by a servant of the debtor, and he 
be invited to enter, although the invitation may be for an 
entirely different purpose.^ 

The rules of law which should govern an officer in the 
entry of buildings for the purpose of serving any civil process 
seem to be these : he cannot enter a dwelling-house against 
the will of the owner or occupant ; he may enter such dwell- 
ing-house if he be invited, or if he can do so peaceably ; 
when he has gained admission to a dwelling-house he may go 
into any room in the house where it is necessaiy for him to 
go, but if any door is locked he must first demand that it be 
opened to him, and then if it is not opened he may open it 
by the use of necessary force ; as to all other buildings ex- 
cept dwelling-houses and houses connected therewith, he 
should first demand admittance, and if that be refused, he 
may then gain admittance by the use of force. 

1 Clark V. Wilson, 14 R. I. II ; see * Hitchcock v. Holmes, 43 Conn, 

also Follam o. Stearns, SO Vt, 443. 628. 
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§ 22. Manner of Service ; Oeneral IMrectionB. — An officer 
cannot make any service of a writ unless he has the writ in 
his possession ; and a copy of a writ sent to him by another 
officer, who continues to hold the original, will not authorize 
him to do any act thereunder.^ It may not be necessary for 
an officer who makes an attachment of property to have the 
writ with him at the time when he takes the property into 
his possession ; it is sufficient that he has it in his custody 
or control, without having it upon his person.^ 

An officer upon receiving a writ for service should first 
ascertain what the command of the writ is which he is to 
obey, and should also inquire if there are any special instruc- 
tions as to the manner of service to be given by the creditor 
or his attorney. 

Writs are usually framed either to summon the defendant 
to appear, or to attach the property of the defendant and 
summon him to appear, or to attach the property and in de- 
£Btult of finding property to take the body of the defendant ; 
which are called respectively writs of summons, writs of 
attachment, and writs of arrest 

If the process be simply a writ of summons, there is no 
occasion for any instructions to the officer, as his duty is 
plainly defined in the law ; but if it be a writ of attachment 
or of arrest, and the creditor desires to have an attachment 
or arrest made, he should so state to the officer, and the in- 
structions received should be carefully followed by the officer 
if he can lawfuUy do so. The law relating to the service of 
writs of attachment and arrest will be considered under those 
topics respectively, and the inquiry is here limited to the way 
in which a writ of summons is to be served. 

The mode of service is regulated by statute in each State ; 

1 CarroU Co. Bank o. Goodall, 41 > Baraej v. Rockwell, 60 Yt 

N. H. 81. 444. 
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but there is such a similarity in their provisions that it may 
be stated by way of general directions that a writ of sum- 
mons may be served on a defendant by reading it to him in 
his presence and hearing, or by giving to him in hand a true 
and attested copy thereof, or by leaving such copy at his last 
and usual place of abode, or in case the defendant cannot be 
found within the officer's precinct and has no last and usual 
place of abode known to the officer within the State, then by 
leaving such copy with a tenant, agent, or attorney of the 
defendant if there is such within the State. 

§ 23. True and Attested Copy. — Where the service of a 
precept is made by leaving a copy with the defendant or at 
his residence, such copy should be a true copy in all respects, 
and should be attested by the officer. By this .is meant that 
there should be affixed to the copy at the end thereof, the 
words, " A True Copy, Attest," which should be signed by 
the officer, and the name of the office in which he acts should 
be added to the signature. This signature of the officer 
must be affixed by himself, and it will not be sufficient if 
signed by a clerk of such officer, although he may have given 
such clerk authority to sign his name ; for the officer, being 
what is termed an executive officer, cannot authorize another 
to perform any official act which the law requires him to do.^ 
The signature should also be affixed in ink and not in pencil. 
While it has been frequently held that in transactions of 
private business a pencil signature may be sufficient, and 
great looseness and inaccuracy is often permitted in such 
writings, yet '^ the indorsement which the statute requires to 
be made upon a summons is the act of a public officer, who 
cannot be heard to excuse himself on the ground of igno* 
ranee, who is bound to be furnished at all times with the 
means of discharging his duty in a safe and proper manner^ 

1 McGnlre v. Chuich, 49 Conn. 248. 
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and who has no right to be in such haste as to prevent him 
from doing all that the law requires of him with due care 
and deliberation."^ 

§ 24. Last and XTsoal Place of Abode. — In all the States 
there are provisions in the statutes by which a writ or other 
process may be served upon a defendant by leaving an at- 
tested copy thereof at the dwelling-house of the defendant 
or at his last and usual place of abode.^ " The law proceeds 
upon the supposition that at a man's dwelling-house or at 
his last and usual place of abode there will be some person 
enjoying his confidence^. careful of his interest, and chained 
with his concerns, who will give him actual notice." ^ Con- 
sequently in making service in this manner the officer should 
if possible leave the copy with some person of sufficient dis- 
cretion resident therein, or leave it in such a place that the 
defendant upon coming home would be most likely to receive 
it. Such method of service is particularly required in the 
State of Vermont by statute/ and may well be observed by 
officers in all the States. 

The copy must be left at the place of usual abode of the 
defendant, meaning by that such place as is his permanent 
home. The law assumes that every man has a domicil some- 
where which he calls his home or place of hi^ permanent 
residence, where process can lawfully be served upon him, 
and such domicil continues until another is obtained. Some- 
times difficult questions arise in reference to this point, but 
the officer can only exercise his best judgment.^ If a defend- 
ant is temporarily visiting at the house of a friend, and his 



1 Stone V, Spiagne, 24 N. H. 309. § 31 ; R. I. Pab. St., ch. 207, § 3 ; 

* Me. Rey. St., ch. 81, § 17 ; N. H. Conn. Gen. St., § 906. 
Gen. Laws, ch. 223, § 2; Vt. Rey. * Ames v. Winsor, 19 Pick. 247. 

Laws, § 871 1 Ma^s. Pab. St., ch. 161, « Vt Rev. Laws, § 871. 

* Sanborn v. Stickney, 69 Me. 343. 
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visit extends over several days, service of process cannot law- 
fully be made upon him by leaving a copy at the house of the 
friend.^ If a defendant is confined in a prison, the place 
where his family resides with his consent, and where he has 
voluntarily resided as his home, and which he has not volun- 
tarily abandoned, will be considered as his place of abode for 
the purpose of serving civil process upon him.' A berth 
in a steamer in which a defendant has taken passage will 
not be considered as his place of abode, and the leaving of 
a copy of a writ therein will not be a proper service of such 
writ upon him.' 

If there is more than one defendant named in a writ, and 
two or more should reside in the same house, a separate copy 
for each defendant must be left, and there will be no service 
upon either if only one copy is left ; ^ and if such house be 
a boarding-house it is a question whether the officer ought 
not to endeavor to make a further service than simply to leave 
the copy at the house, especially if the defendant should 
be sued under a fictitious name, as is sometimes allowed.^ 

§ 25. Time of Service. — The writ must be served within 
the limits of time which are allowed by the statutes. If the 
plaintiff or his attorney directs immediate service, it is the 
duty of the officer to make such service as soon as he can ; 
but if there are no instmctions to that effect, he is only 
required to act reasonably; and if there is no reasonable 
apprehension of loss by delay, he may serve it at any time 
within the period allowed by law.* 

Civil process cannot lawfully be served upon Sunday.^ In 
Maine and Massachusetts Sunday is considered as including 

1 Ames V. Winsor, 19 Pick. 248. * Fitzgeinld v. Salentine, 10 Met. 

* Grant v. Dalliber, 11 Conn. 234. 436. 

* Craig V. Gisborne, 13 Gray, 270. ^ Tucker v. Bradley, 15 Conn. 46. 
4 Bngbee r. Thompson, 41 N. H. t Me. Rev. St.,ch. 81, § 81 ; Vt. 

183. Laws of 1884, No. 118; Mass. Pub. 
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the time firom midnight to midnight;^ in Connecticut it 
includes the time only from sunrise to sunset;^ while in 
Vennont it includes the time from sunset on Saturday until 
after twelve o'clock at night of the following Sunday^ but if 
a defendant be a non-resident of the State^ process may be 
served upon him at any time between twelve o'clock on 
Sunday night and twelve o'clock of the following Saturday 
night.' But while no service can be made within these 
limits of Sunday, yet it has been held in Vermont that if 
service is properly begun before the time commences, that 
iSy before sunset on Saturday, it may be completed after 
such sunset^ Writs must also be served a certain number 
of days before the return-day thereof, that is, before the day 
when the defendant named in the writ is commanded to 
appear at court The limitations in this respect are speci- 
fied in the statutes and vary in the different States. 

All courts are divided into two general classes, namely, 
courts of general jurisdiction and courts of limited juris- 
diction. Courts of general jurisdiction are those whose 
jurisdiction as to amounts in controversy is unlimited, and as 
to territoiy extends over the whole State; while courts of 
limited jurisdiction, as the name implies, are those whose 
jurisdiction is limited both as to amounts and as to territory. 
These latter are often called Inferior or Lower Courts. The 
General bourts include the Supreme, Superior, Common Pleas, 
and the like ; and the Inferior Courts are the Police, District, 
Municipal, Trial Justice's, and Justice's Courts. Attention 
has been called to this division of the courts for the reason 
that there is generally a difference in the time in which pro- 
cesses returnable to the different courts can be served. 

St., ch. 98, S 6 ; R. L Pub. St., ch. 207, * Conn. Gen. St., $ 904. 

§ 34; Conn. Gen. St, § 904. * Yt. Rer. Laws, { ^70, and Laws 

1 Me. Bey. St., ch. 124, § 22; 1884, No. 121. 

liaaa. Fab. St., ch. 98, § 16. « Fifield v. Wooster, 21 Yt. 215. 
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In New Hampshire all civil process, to whatever court 
returnable, must be served at least fourteen days before the 
return-day ; ^ in Maine and Massachusetts all writs returnable 
to courts of general jurisdiction must be served at least 
fourteen days, and aU writs returnable to the Inferior Courts 
not less than seven nor more than sixty days, before the 
return-day.* 

In Vermont all writs returnable to courts of general juris- 
diction must be served at least twelve days before the return- 
day, including the day of service and excluding the return- 
day, and writs returnable to a Justice's Court not less than 
six nor more than sixty days, but if the defendant is in a 
different county than the one in which the writ is returnable 
it must be served at least twelve days before the return- 
day.^ 

In Rhode Island writs returnable to a court of general 
jurisdiction must be served at least twenty days, and to a 
District Court not less than six and not more than twenty 
days, before the return-day.* 

In Connecticut the provisions in reference to the service 
and return of writs ai^ quite different from those of the 
other States. All writs returnable to the Supreme Court of 
Errors are to be served at least thirty days inclusive, and are 
to be returned to the court at least twenty days, before the 
return-day thereof ; ^ all processes returnable to the Superior 
Court are to be served twelve dajs and returned in six days.® 
Processes returnable to the Court of Common Pleas and to 
the District Court of Waterbury are to be served twelve days 

1 N. H. Gen. Laws, ch. 223, § 1, « R. I. Pub. St., ch. 207, § 2, and 

and Laws of 1883, ch. 22. Pnblic Laws 1882, ch. 292, and 1886, 

> Me. Rev. St., ch. 81, § 18, and ch. 597, § 46. 

ch. 83, § 6; Mass. Pub. St.,ch. 161, « Conn. Gen. St., § 835. 

§ 27. « Id., § 806. j 

> Vt. ReT. Laws, §§ 868, 869. 
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and returned forty-eight hours/ except process returnable to 
the court iu the county of New Haven^ when the defendant 
resides in the town of New Haven, when it may be served 
six days,^ and process returnable before a Justice of the 
Peace may be served not less than six days and returned 
to the Justice not less than forty-eight hours, before the return- 
day.' 

In computing the time within which the service must be 
made it is usually understood that the day on which the 
process is served is to be counted as one of the days ; as, for 
example, when the writ is returnable on the fifteenth day of 
a month, the first day of the month would be the last day 
upon which the writ could lawfully be served if such service 
must be made fourteen days before the return-day.^ 

In reference to the question whether Sunday is to be 
counted as one of the days in computing the time within 
which service must be made, the rule seems to be this : that 
if the time limited is less than a week it is not to be 
counted ; ^ but when such time is a week or more, Sundays 
are to be included.^ 

These are the general rules as to the time of service of a 
writ upon an individual defendant. Where the defendant is 
a corporation certain other rules apply. 

§ 26. Service upon Corporation. — In contemplation of law 
a corporation which is duly established or organized according 
to general law, or by a special charter, is considered as an 
individual, and is liable to be^sued in just the same manner 
as an individual may be. But it would be manifestly im- 
possible in nearly all cases to make service of the writ upon 

1 Conn. Gen. St, SS 721, 751. * Commonwealth v. Intoxicating 

* Id. § 751. Liquors, 97 Mass. 601. 

> Id. §686. « RobbinB v. Holman, II Cnah. 

* Butler V. FeMenden, 12 Cush. 78. 26. 
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the various persons who may be the owners of the stock, and 
consequently provision is made in the statutes that service 
of process against a corporation may be made upon a certain 
officer or upon one of certain officers of such corporation. 

It must be remembered that where the statute prescribes 
that a writ shall be served upon a certain officer, the service 
must be upon the person who may hold the office at the time 
of the service. Where the writ may be served upon one of 
several officers who are named, the officer can make such 
service upon any one of such officers at his own election ; 
but where the provision of the statute is that the writ shall 
be served upon one of certain officers, and if no such officer 
is found, then it may be served in a certain other way, 
the officer must make diligent search for one of the first- 
named officers, and it is only after such search and failure to 
find any of such officers that he can make service of the writ 
in the second form. And in his return he must be careful 
to state the name and office of the person to whom he de- 
livered, or for whom he left, the copy ; and in case he could 
not find any of the first-named officers he should further 
state that he made diligent search for such officers and could 
not find either in his precinct, and that he thereupon made 
service in the other manner. 

The term " corporation " includes municipal corporations, 
such as counties, cities, towns, and districts, and parishes and 
religious corporations, as well as mercantile and other business 
corporations. 

In Maine and Vermont writs against any corporation must 
be served at least thirty days before the return-day ; ^ in New 
Hampshire they must be served twenty-eight days before the 
return-day;^ and in Massachusetts, if the writ is against a 

I Me. Key. St., ch. 81, $ 19; Yt. > N. H. Gen. Laws, ch. 223, § 1. 

Rev. LawB, § 868. 
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coanty^ city, town, precinct, parish, religious society, or school 
district, or against proprietors of wharves, general fields, or 
real estate lying in common, it must be served at least thirty 
days before the return-day, and against other corporations it 
must be served in the same time as other writs.^ 

In Connecticut and Rhode Island there is no difference as 
to the time of service between writs against a corporation 
and writs against an individual. 

Service of a writ of summons upon a corporation must in 
all cases be made by copy. 

The foUovring is a summary of the statutes in the different 
States relating to the officers of a corporation upon whom 
service of writs must be made : — 

Maine? If the writ be against a county the copy must 
be left with one of the County Commissioners or with their 
clerk ; if against a town, parish, religious society, or school 
district, with the clerk or with one of the Selectmen or As- 
sessors, if there is any such officer, and if not, then with a 
member of the corporation ; if against any other corporation, 
with the president, clerk, treasurer, general agent, or director, 
and if there is no such officer or agent found within the 
county where the corporation is established or where its 
records or papers are required by law to be kept, then with 
any member thereof. 

In suits against foreign corporations, by which term is 
meant corporations which are organized under the laws of 
some other State and which are doing business in this State, 
service may be made by leaving the copy with one of the 
officers who have been named, or by leaving it at the office 
or place of business of the corporation within the State. 

If no officer or general agent or member of any corporation 
organized under the laws of this State can be found in the 

I Maas. Pab. St., ch. 161, { 28. > Me. Rer. St, ch. 81, §§ 19, 20. 
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county in which the same is located, or in which its last cer- 
tificate of election of clerk was filed, the copy may be left 
by the officer in the Registry of Deeds of the county in 
which the corporation is located or in which the last certifi- 
cate of election of clerk was filed. 

New Hampshire} Writs against a county, city, town, or 
school district must be served by delivering two copies, one 
to the clerk, and the other, in case of a county to one of the 
Commissioners, in a city to the Mayor or one of the Alder- 
men, in a town to one of the Selectmen, and in a school 
district to one of the Prudential Committee. If any of these 
offices is vacant the service that should be made upon the 
incumbent thereof may be made upon one of the principal 
inhabitants. 

Writs against other corporations are to be served by leaving 
the copy with the clerk, treasurer, cashier, or one of the di- 
rectors, trustees, or managers, if any in the State, otherwise 
with any agent, overseer, or other person having the care of any 
of the property or charge of any of the business of the corpo- 
ration, or with any principal member or stockholder thereof. 
The service of the copy may be made, in case it be not 
delivered personally to the officer named, by leaving it at the 
abode of the officer, or if the corporation be a manufacturing 
corporation, by leaving it at the office or counting-room of 
such corporation. 

Vermont? Writs against any corporation are to be served 
by leaving the copy with the clerk thereof unless he is absent 
from the State; and if there is no clerk, or if he is absent from 
the State, then with one of the principal officers of the cor- 
poration, or in the absence of such officers vrith one of the 
stockholders. 

1 N. H.Gen. Laws,ch. 223,S§10- * Vt. Rer. Laws, § 873; LawB 

12. 1884, No. 133. 
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Ma»9achusett8?' Writs against a county are to be served 
by delivering two copies^ one to the County Treasurer and 
the other to one of the County Commissioners ; writs against 
a town, city, precinct, parish, religious society, or school dis- 
trict, or against proprietors of wharves, general fields, or real 
estate lying in common, are to be served in the same manner, 
by delivering two copies, one to the Treasurer, and the other 
to the Mayor, Clerk, or one of the Aldermen in a city, or 
one of the Selectmen of a town, or one of the Assessors or 
Standing Committee of a parish or religious society, or one 
of the proprietors of the land, as the case may be. If there 
is no such Treasurer in the county, then the copy required 
to be served upon him should be left with one of the other 
officers above named or with one of the proprietors, and if 
there are no such officers the copy should be left with one of 
the inhabitants or with one of the members. Writs against 
any other corporation should be served by leaving the origina 
or a copy, as the case may require, with the clerk, cashier, 
secretary, agent, or any other officer having charge of its 
business, and if there is no such officer in the county, service 
may be made upon any member of the corporation. 

Rhode hUmd? If the writ is against a bank the copy must 
be served upon the cashier; if against an insurance company, 
upon the president or secretary thereof; and if against any 
other corporation, upon the treasurer or upon the person 
executing the duties of treasurer thereof. 

ConnecticuU^ A copy of the writ and of the accompanying 
declaration or complaint should be left with or at the usual 
place of abode of the clerk or either of the Selectmen or com- 
mittee, or the secretary or cashier, or in the case of a private 
corporation having no secretary or cashier, then at the prin- 

i Maflfl. Fob. St., ch. 161, §§ 35, > R. L Pnb. St., ch. 207, § 3. 

36. * Conn. Gen. St., §§ 908, 909. 
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cipal place in the State where the corporation transacts its 
business. If a corporation doing business in the State has 
no secretary or cashier resident in the State, the copy may 
be left with any resident director. If the writ be against 
a voluntary association which is liable to be sued the pro- 
cess may be served upon the presiding officer^ secretary, or 
treasurer. 

Writs against insurance companies organized under the 
laws of any other State than the one in which they are 
transacting their business may in all States except Rhode 
Island and Vermont be served upon the Insurance Com- 
missioner of the State, or one of the commissioners in case 
there are two or more,^ and in Rhode Island the service may 
be made upon any agent of the company in the State.^ In 
Vermont process against or affecting an insurance company 
may be served by leaving with the Secretaiy of State two 
copies, one of which is to be sent by the Secretaiy to the 
company at its home office; and the same manner of service 
applies to processes against foreign express, tel^raph, and 
telephone companies. But if such companies have not filed 
the certificate authorizing such service upon the Secretary of 
State, service may be made upon any agent of the company 
residing in the State at least thirty days prior to the return- 
day thereof.^ In the other States the commissioners are 
generally required to notify the company who may be sued, 
but with that the officer has nothing to do and is only re- 
quired to serve one copy. 

If the action be against a railroad corporation, service of 
the writ in the State of Maine must be made upon the presi- 

1 Me. Rev. St., ch. 49, { 89 ; N. H. < R. I. Pab. St., ch. 207, § 4. 

Gea, Laws, ch. 172, § 11 ; Yt. Rev. * Vt Rev. Laws, §§ 3608, 3609; 

Laws, §§ 3608, 3609 ; Mass. Pab. St., Laws 1884, No. 46. 
cb. 1 19, § 202 ; Conn. Gen. St., § 2905. 
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dent ; or if there is uo president upon whom service can be 
made^ then upon one of the oificers ; and when there is no 
officer upon whom service can be made^ then upon any stock- 
holder.^ In New Hampshire such writ may be served upon 
any person doing the business of the corporation as ticket 
agent for the sale of passenger tickets at any station upon 
the raiboad.' In Vermont non-resident trustees or lessees 
of a railroad are required to appoint a person resident in the 
State as an agent upon whom service can be made ; and a 
certificate thereof must be filed^ in the month of January in 
each year^ in the office of the Clerk of the County Court in 
each county through which the road runs^ and service of 
writs may be made upon such agent. If no such agent is 
appointed or certificate filed, a writ may be served by leaving 
a copy with any station agent or depot master.^ 

§ 27. Judicial Writs. — These embrace a variety of writs 
and precepts, some of which are directed to an officer, in the 
usual form, conmianding him to perform certain acts, and 
others, like injunctions, are directed to a certain person or 
persons, commanding him or them to do, or to refrain from 
doing, certain defined acts. 

It is often the case that such writs contain within them^ 
selves directions or orders from the court as to the manner 
of their service, in which case the officer is to make service 
in the way directed ; but where there are no such directions 
contained in the writ, it should be served in the manner al- 
ready described for the service of a simple summons, that is, 
by an attested copy. 

§ 28. Citations, Votices, and Summons for Witnesses. — The 
same rule applies in the case of citations and orders of notice 



1 Me. Bey. St., ch. 51, § 26. • Vt. Rev. Laws, § 3460. 

* N. H. G«n. Laws, ch. 223, § 13. 
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issued by a court ; if they do not contain directions as to their 
service, they should be served as a simple summons. 

By statute in Massachusetts all notices and demands may 
be served by Sherifis and Constables by means of copies 
by them attested.^ This will include notices to quit, in the 
landlord and tenant processes, which should be served by 
the officer delivering a true and attested copy thereof to 
the tenant i>ersonally, or by giving the same to the wife or 
servant or agent of the tenant, they being then upon the 
premises.^ It is doubtful if such notice would be properly 
served by simply leaving such copy at the place of abode of 
the tenant, unless it be left with some proper person there 
present, or unless it can be shown to have come to the knowl- 
edge of the party to be notified.' As these notices are usually 
given for the purpose of terminating a tenancy, and of recov- 
ering the possession of the property, it may not be out of 
place here to state the steps which may be pursued by an 
officer under the direction of the landlord, after the time lim- 
ited in the notice has expired. If the tenant is still in pos- 
session, if the landlord or the officer, as his agent, can get 
into the premises peaceably, and without breaking in, they 
can do so, and when once in, they can remove all articles 
belonging to the tenant from the premises, and may even 
remove the tenant himself; but if the doors are locked, and 
they cannot enter without breaking, the landlord can only 
bring a summaiy process in court for the recovery of the 
premises, and obtain a writ of possession ; and an officer to 
whom such writ is delivered for service may obtain such pos- 
session in any way, and if necessary may break in. It has 

^ Mass. Pab. St.,ch. 25, § 17; ch. * Maj v. Rice, lOSl^ass. 150; 

27, § 117. Hnltain r. Mnnigle, 6 AUod, 220. 

> Clark o. Keliher, 107 Mass. 406 ; 
Walker v. Sharpe, 103 Mass. 154. 
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been held in Massachusetts that this statute will not author- 
ize a Constable to serve a process issuing upon a libel for 
divorce, unless by special order of the court.^ 

A summons for a witness, commonly called a subpoena, is 
to be served upon the person to be summoned, either by 
reading it to him, or by delivering to him in hand a true 
and attested copy thereof, and in all cases, except when the 
witness is summoned in behalf of the State, paying, or tender- 
ing to him, the lawful fee for one day's attendance and 
travel. 

§ 29. The Setom. — After the officer has completed the 
service of the writ it is his duty to make a return thereon 
and deliver or- return the same to the court or magistrate to 
which it is returnable. The word '^ return '' is used in two 
different sensed in this branch of the law. Technically it 
means the formal statement to be made by the officer, in 
writing, upon the back of the writ or process, of all the acts 
which he has done under or by virtue of the writ or process, 
which statement is to be signed by him ; and in a secondaiy 
sense it means the actual delivery of the writ to the person 
to whom it is by law to be returned. When the officer's 
return is spoken of it is usually understood to mean the 
written statement, and will be used in that sense in this 
connection. 

This return, which must be written upon the back of the 
writ, must contain a careful statement of all the acts done by 
the officer up to the time of making the return. The officer 
cannot be too particular in this matter. He must also specify 
the particular way in which the service was made. It will 
not be sufficient, for example, to state that " he served the 
summons as required by law," but he should state in sub- 
stance, that he '^ summoned the within-named A B to appear 

1 LeaYitt V. Leavitt, 135 Mass. 191. , 
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and answer as within directed^ by reading the within writ to 
him in his presence and hearing, by giving to him in hand a 
true and attested copy of the within writ, or by leaving such 
copy at his last and usual place of abode/' as the case may be. 

Reference has been made to the fact that when there are 
several methods of service prescribed in the alternative, ser- 
vice may be made in whichever way the officer prefers or 
finds the most convenient ; but when the statutes prescribe 
that service shall be made in one manner, and if it cannot be 
so done, then in some other manner, the officer must make 
an attempt to serve it in the manner first indicated, and can 
only serve in the second manner when he is unable to make 
service in the first form. 

In such a case the return must show that the officer en- 
deavored to serve the precept in the manner first directed 
and was not able to do so. For example, \f here the statutes 
prescribe that a writ may be served by leaving a true and 
attested copy of the same at the last and usual place of 
abode of the defendant, and if he has no last and usual place 
of abode in the State then it may be served by leaving such 
copy with any tenant, agent, or attorney of the defendant 
within the State, and where the officer, after making diligent 
search for the defendant and for his last and usual place of 
abode, and being unable to find either, then serves upon a 
tenant, agent, or attorney, if he can find any such, his return 
in such case should state that he "made such search and 
failed to find the defendant, or to find that he had any last 
and usual place of abode, and that he summoned the defend- 
ant by delivering to J S, a tenant of the defendant, a true 
and attested copy," etc. 

The officer should make service, if possible, in some of the 
ways indicated in the statutes ; and if be cannot, then his re- 
turn must state that he is unable to find the defendant, or 
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that the defendant has no last and usual place of abode^ and 
that he is unable to find any tenant^ agent, or attorney of the 
defendant within his precinct or within the State, and that 
he therefore returns the precept without service upon the 
defendant. The return of his doings should be made al- 
though the case be settled and discontinued, for it may hap- 
pen that the officer be called upon to justify his actions, and 
he can only do this by means of a return upon a proper 
precept 

If there is more than one defendant named in the writ the 
return of the officer must state that service was made upon 
each of the defendants, and also in what manner the service 
was made upon each one. 

After preparing and signing his return it is the duty of the 
officer to deliver the precept to the court .or magistrate to 
which it is returnable. It is a common practice for the offi- 
cer to deliver the writ to the attorney from whom he received 
it, but such a proceeding is improper and is done by the offi- 
cer at his own risk. The command of the writ is to return 
it to a certain court, and this part of the command should be 
observed as well as the rest.^ If the action be discontinued, 
the officer, upon being notified of that fact, has nothing fur- 
ther to do in the matter, and may then properly deliver the 
writ, with his return thereon, to the attorney from whom he 
received it. 

A return can sometimes be amended by obtaining leave 
from the court, but such permission is granted only in cases 
where it is clear that the rights of innocent third parties will 
not be injured ; but if there is a possibility of such interests 
being afiected, leave to amend will not be granted. 

This is especially true of returns in cases of attachment or 
levy on real estate. 

1 Wright ». Mamn, 59 Vt. 437. 
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§ 30. Attachment, defined. — An attachment is the taking 
by an officer or other authorized person, by virtue of a writ 
issued against any defendant^ of the goods or property of such 
defendant, and the holding of the same as security to satisfy 
any judgment which the plaintiff may obtain in the action in 
which the writ is issued The right to take property in this 
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manner is in violation of the right which every man has to 
enjoy that which is his own, and therefore does not exist at 
common law, but is created wholly by statute.^ The law 
and the practice in the New England States in respect to 
attachments are different from those in the rest of the United 
States in this respect, that in the New England States the 
attachment may be made at the beginning of the suit, and is 
usually the first act to be performed after the writ is issued. 
This right, then, being extraordinary and existing only by 
statute, can be exercised only by complying strictly with the 
terms of the statute.^ 

§ 31« OlBoer required to Attach, When. — The plaintiff has 
the right to direct in what manner the writ shall be served^ 
and the officer, if he can do so lawfully, is bound to follow 
the directions.^ He is not required to make any attachment, 
either of real or personal property, unless he is directed to do 
so.^ In Maine it has been held that the officer is not re- 
quired to make any attachment unless he is so directed in 
writing.*^ But even there a very simple form has been held to 
be sufficient, — as, for example, the words, *' Mr. Officer, attach 
suff./' on the back of the writ, and signed by the attorney,* or 
the same words without any signature.^ When a writ is deliv- 
ered to an officer with instructions to attach property if prac- 
ticable, and if not, make no service, the duty of the officer is 
to make diligent search, and if no property is found, to make 
return of that fact as a reason for omitting to serve it^ 

§ 32. Attachment should be made, When. — An attachment 
cannot of course be made until the writ authorizing the same 



1 Rogers V, Elliott, 59 N. H. 201. * Palmer v, Gallup, 16 Conn. 556. 

* Sanford v. Pond, 37 Conn. 588; * Betts v. NorriB, 15 Me. 468. 
Habbell v. Kinf^nAn, 52 Conn. 17. * Kimball v. Davis, 19 Me. 310. 

* Smith 9. Jadkins, 60 N. H. 127; ? Connor r. Madden, 57 Me. 410. 
Parkman r. Crosby, 16 Pick. 297. ^ Green v. Lowell, 3 Me. 373. 
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has been placed in the hands of an officer.' When the writ 
is delivered to him^ if the plaintiff or his attorney directs im- 
mediate service^ it is his duty to make the attachment as 
soon as he can ; but if there are no special instructions, he is 
only bound to act reasonably ; and if there is no reason to 
expect loss by delay, he may serve the writ at any time 
allowed by law.* 

§ 33. Beal and Penonal Property, distingoidied. — So far 
as relates to the subject of attachments, all property owned 
by any person may be divided into two classes, and called 
either real or personal Real property — or, as it is more 
commonly expressed, real estate — includes, as its name indi- 
cates, land and interests in land ; all other kinds of property 
are included in the term ^' personal property." Occasionally 
delicate questions arise as to whether a certain article of 
property belongs to the one class or the other, — as, for ex- 
ample, a house erected by one person on the land of another. 
Ordinarily it is true that whatever is permanently affixed to 
the soil belongs to it, and would therefore be real estate ; but 
such a building might be erected under an agreement be- 
tween the parties that the building should be the property of 
the builder, and not of the owner of the land, and in that 
case the building would remain personal property, and be 
liable to attachment as such.' Or, again, the question may 
arise as to other structures on the land, or as to machinery 
which is set up and fastened to a building. Annual crops 
which grow by cultivation are personal property ; but trees 
and grass, not being the result of such cultivation, are real 
estate ; ^ but if these are sold under an agreement that they 
are to be cut and carried away, they become by the act of 
sale the personal property of the purchasers. 

1 Wales V, Clark, 43 Conn. 183. * Ashmnn v. Williams, 8 Pick. 402. 

> Tucker r. Bradlej, 15 Conn. 46. « PenhaUow v. Dwight, 7 Mass. 84. 
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§ 34. How made, and General Biiectionfl. — An officer^ on 
the receipt of a writ of attachment for service, should first 
inquire if there are any special instructions by the plainti£f 
or his attorney as to the manner of service, and, as has been 
already stated, if such instructions are given he should fol- 
low them so far as he can lawfully. If the instructions are to 
make an attachment of personal property, the officer should 
forthwith seek for property of the debtor to the amount in 
value which is named in the writ, and take the same into his 
custody, and unless it be receipted for, or be left in the pos- 
session of a keeper at the request of the defendant, he should 
remove it with all reasonable speed to some place of safe- 
keeping, and keep the same safely. 

If the property be perishable, or if request is made that it 
be sold, the officer should at once proceed to sell it in the 
manner prescribed in the statutes, and hold the proceeds. 
Subsequently he should deliver to the defendant the copy of 
the writ, or the summons, as the case may be, which the law 
of his State requires to be served on the defendant, and after- 
wards and before the return-day of the writ make up and 
sign his return upon the writ, and deliver it to the court to 
which it is returnable. He should continue to hold the 
property which he has attached until the disposition of the 
case in court; and if judgment be rendered therein for 
the plaintiff, he should hold it for such farther time after 
the judgment as is specified in the statutes of the State in 
order to allow it to be taken on execution. The law appli- 
cable to the several steps in the proceeding will be discussed 
in the following sections. 

§ 35. Officer mniit Obwrve and Xnqnire. — An officer before 
making an attachment of personal property is bound to ascer- 
tain the ownership.^ He has no right to take goods of any 

1 Lothxop V. Arnold, 25 Me. 136. 

4 
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other person than the defendant, nor goods of a defendant 
which are in the possession of another who has a legal right 
to their custody, against the will of such custodian;^ and 
when about to attach property he is bound both to observe 
and inquire, — to observe in whose possession the property is, 
and to inquire as to the ownership thereof; and if the prop- 
erty is in the possession of another person than the defendant, 
to inquire whether such apparent possession is in his own right 
or in the right of some person other than the defendant in the 
writ. He is, however, not bound to inquire beyond the per- 
son in whose apparent possession he finds the property.^ 

§ 36. May require IncLemnity. — If the officer, by direction 
of the creditor or the party in interest, attaches goods in the 
possession of the defendant, the law implies a promise on 
the part of such creditor or party in interest to indemnify 
the officer for any damage he may sustain by reason of such 
taking,^ and also to pay to the officer all expenses incurred by 
him in the support of animals attached by his direction, if 
judgment in the case be rendered for the defendant.^ 

And when there is any reasonable ground to induce an 
officer to believe that in making an attachment, or in seizing 
on execution, he may mistake and expose himself to an 
action for damages, by attaching or seizing goods hot the 
property of the debtor, he may insist upon the creditor's 
showing him the debtor's goods, and also in being indemni- 
fied for any mistake he may make in conforming to the cred- 
itor s directions.* A verbal agreement made by any person 
to indemnify the officer is valid,^ but it should be clear that 
an indemnity is intended ; and a statement of the attorney 

1 Bowler v, Eldredge, 18 Coon. 1. ^ Bojden v. Moore, 11 Pick. 362. 

^ Hildreth v. Fitts, 53 Vt. 684; * Lotbrop u. Arnold, 25 Me. 136; 

RoA8 V. Draper, 55 Vt. 404. Bond v. Ward, 7 Mass. 123. 
* Gower v. Emery, 18 Me. 79. ^ Tarr r. Northej, 17 Me. 113. 
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that '^ he would see him out of it/' or that " he would help 
him out of it/' is not an indemnity to the officer^ and does 
not bind the attorney or his client.^ The only safe course for 
the officer is to require that the plaintiff in the case execute 
and deliver to him a bond of indemnity in the usual form, as 
such a bond is for the protection of his sureties as well as 
himself.' 

§ 37. What may be Attached. — It is provided by statute 
in many of the States that all the property of a debtor, 
real and personal, which may be seized and sold on exe- 
cution may be taken on attachment.^ But, inasmuch as 
the attachment is the first step in the suit, and in many 
cases the only act that is performed by the officer, it is 
thought best to consider somewhat in detail what property 
may lawfully be attached. As a general rule, it may be 
said that all the property of a debtor which is in his pos- 
session, and which is not exempt either by statute or by 
the principles of the common law, is liable to be taken for 
his debts. It is, then, the duty of an officer, receiving a 
writ upon which he is directed to make an attachment of 
personal property, to obey the command if the debtor has 
visible property to the amount stated in the writ;^ and he 
is not limited to that amount. In a case in Maine it was 
decided that an officer might attach an indivisible article 
of property although far beyond the value he was directed 
to attach ;^ and in a case in Rhode Island, where the direc- 
tion in the writ was to attach to the value of $900, the 
amount claimed being $1,200, it was held that the direction 

1 Snow V. Hix, 54 Yt. 478. § 88; R. I. Fab. St., ch. 207, § 13; 

< Philbrick V. Shaw, 61 N. H. 366 ; Conn. Gen. St., § 907. 
lee FomiB, page 291. ^ Baker v. Baldwin, 48 Conn. 131. 

* Me. Rot. St.,cli. 81, § 24; N.H. ^ Moolton v. Chadbome, 31 Me. 

Gen. Laws, ch. 224, § 1 ; Y t Rey. 152. 
Iawb, § 843; MasB. Fab. St.,ch. 161, 
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to attach to the value of $900 cannot be deemed to have 
restricted the operation of the attachment to that amount, 
making it invalid for the excess ; the direction should be 
considered as permissive and not peremptory.^ 

The officer should be careful not to take property which 
is exempt ; and to this end he should familiarize himself with 
the statutes of his own State which relate to the exemption 
of property from attachment and execution, and should also 
be familiar with the principles applicable to the matter, 
and these will be considered in detail in a subsequent 
chapter.^ 

§ 38. Specific Property pointed out. — An officer who re- 
ceives specific directions as to the property to be attached 
is. bound to follow them if he can lawfully do so ; and it is 
no excuse for him to show merely that he acted in good 
faith.^ He is not excused by anything except eventual proof 
that the property did not belong to the debtor, or, in case 
of reasonable grounds of suspicion, by the refusal of the 
creditor to furnish indemnity.^ If the creditor directs the 
officer to attach special property of the debtor, not already 
in his possession, he is bound to do so, although he hold in 
his hands older precepts against the same debtor with 
general orders to attach all his property.^ Where it is 
necessary that instructions to. attach should be in writing, 
aa in Maine, if such written instructions are given, verbal 
directions as to the articles to be taken are binding upon 
the officer.^ 

§ 39. Property of a Part Owner. — The interest which a 
part owner has in property which he owns in common with 

1 Aldrich v. Arnold, 13 R. I. 655. ^ Bradford v. McLeUan, 23 Me. 

^ See Exemptions, page 103. 302. 

* Smith V. Judkins, 60 N. H. 127. ^ Weld v. Chadboume, 37 Me. 221. 

« KimbaU v. DaviB, 19 Me. 310. 
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others may be taken on attachment on a writ against him 
for his individual debt ; and in such a case the officer should 
take into his possession and custody, and retain, the article 
or articles in which such part owner has an interest^ This 
interest may be taken although the owners of the article 
may have specified to the contrary,^ and this also extends 
to the case where the owners have sold the article but 
fraudulently retained possession in themselves.' There is 
some conflict of authority as to whether the interest of one 
partner in the property of the partnership may be taken in 
the same manner. In New Hampshire and Massachusetts 
it has been held recently that the goods belonging to a part- 
nership cannot be seized and taken into the possession of 
the officer upon an attachment against one of the partners 
for his individual debt^ But this does not seem to be 
followed in the other States ; ^ and in a case in Rhode Island 
it was decided, in a carefully considered opinion, that the 
interest of a copartner in partnership property may be taken 
by a creditor of such individual partner. The court said, 
** The weight of authority seems to be most decided in favor 
of the right Although the Sheriff may and must seize the 
chattel he can only sell the partner's right. In the case of 
Phillips V. Cook, 24 Wend. 389, Cowen, J., there held that 
the Sheriff might seize the whole of the partnership article 
and sell the interest of the debtor in it and deliver it to the 
purchaser, who then becomes a tenant in common with 
the other partner, and takes subject to the settlement of the 
partnership goods. "^ A creditor may also attach the interest 

1 Rich V. Roberts, 50 Me. 395; * Tocker v. Adams, 63 N. H. 361 ; 

Safford v. GaUnp, 53 Vt. 292. Sanborn v. Rojce, 132 Mass. 594. 

s Remmington v. Cady, 10 Conn. ^ Stevens v. Stevens, 39 Conn. 474. 

44. * Randall v, Johnson. 1 3 R. 1. 338 ; 

* Partridge v. Wooding, 44 Conn. Trafford v, Hnbbard, 15 R. I. 326. 
277. 
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of one of the partners in a specific portion of a stock ' of 
goods belonging to the firm, and is not required to take 
the partner's interest in the entire stock.^ 

§ 40. Property Mortgaged or Pledged. — Personal property 
which is subject to a mortgage, pledge, or lien, and which 
is not exempt from attachment, and in the possession of 
the mortgagor or general owner, may be attached on a writ 
against such mortgagor or general owner. But the interest 
of a mortgagee in such personal property is not attachable,^ 
except in Vermont, where it is made attachable by statute.' 
As between the debtor and his creditor goods which are 
mortgaged to a third person may be attached if the mort- 
gagee does not object.^ And if property is subject to a 
mortgage which has not been recorded according to the 
requirements of the statutes, and if the property has not 
been delivered to the mortgagee, it may be attached as 
unincumbered.^ In all the States except Connecticut there 
are special statutory enactments which allow such property 
to be taken on attachment against the will even of the 
mortgagee or holder. While these statutes differ in some 
of the details, they all agree that the officer or the creditor 
making such attachment must pay or tender to the mort- 
gagee, pledgee, or holder, the full amount remaining unpaid 
at the time of the attachment upon the debt for which the 
property is held as security, which amount is to be deter- 
mined in the manner prescribed in the statutes ; and the 
payment or tender must be made also within the time lim- 
ited in the statutes; otherwise the attachment would be 
dissolved. 



1 Fogg r. Lawry, 68 Me. 78. > Vt. Rev. Laws, § 1103 ; Fish v. 

* Murphy v. Galloape, 143 Mass. Clifford, 54 Vt. 344. 
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The following is a summary of the provisions of the statutes 
in the different States : — 

Maine} An oflScer may take the property, and may give 
to any person claiming to hold it as mortgagee, ^tc., a 
written notice of the attachment The <ilaimant may give 
to the officer a written notice of his claim and of the true 
amount remaining unpaid* If such notice is given by the 
claimant, the officer or the creditors within forty-eight hours 
thereafter may pay or tender the full amount to the claimant, 
and upon so doing may hold the property on attachment, 
otherwise it should be restored to the owner. If the officer 
gives the notice of the attachment to the claimant, the claim- 
ant, if he wishes to assert his claim, must give to the officer 
the written demand and account within ten days after receiv- 
ing the notice, or he will be considered as waiving his right 

New Hampshire? The officer may take the property and 
hold it, and may demand of the mortgagee a statement on 
oath of the amount due upon the debt or demand ; and if 
the account is not given within fifteen days, or if a false 
account is given, the property may be held discharged from 
the mortgage. If a demand is given by the mortgagee, the 
creditor must pay or tender to the mortgagee the full amount 
for which the property is holden or give up the property. 

Vermont? The officer may take the property, and may 
demand an account in writing under oath from the mort- 
gagee of the amount due. If the mortgagee resides in the 
State, such account must be given within fifteen days ; if out 
of the State, within thirty days from the time when he shall 
receive written notice or demand. If no account is rendered 
the property will be held discharged of the mortgage. ' The 

1 Me. Rev. Stat., ch. 81, § 43 c( tfq. « Vt Rev. Laws, § 1180 et teq., 

* K. H. Gen. Lawa, cIl 324, § 17 and Laws 1886, No. 69. 
^ uq. 
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creditor may pay or tender the amount due as stated in 
the account within ten days after the account is received 
if the debt is due; or if the debt is not then due, but becomes 
due before the time set for the sale of the property, such pay* 
ment or tender may be made within ten days after the debt 
becomes due ; or if it is not due the creditor may offer to 
pay, and, if refused, the property may be sold subject to the 
mortgage. Whether the debt is due or not at the time of 
the attachment, if the mortgagee gives a true statement in 
writing under oath of the amount due on such debt, the 
property may be sold subject to the mortgage ; and the cred* 
itor need not first pay or tender the amount due, and the 
purchaser will take the property subject to the mortgage* 

Ma8sa4Jiusett8.^ The property may be taken if the cred- 
itor pays or tenders to the mortgagee, etc., the amount for 
which the property is held as security within ten days after 
such payment is demanded. The mortgagee must state in 
writing a just and true account of the debt or demand, and 
must deliver it to the attaching creditor or the officer. If 
the payment or the tender is not made within ten days the 
attachment is dissolved. 

Rhode Island.^ Property in the possession of the mort- 
gagor may be taken while the same is redeemable, and may 
be sold on the writ on the application of the mortgagee or 
of either party. When property is so taken the plaintiff may 
redeem the property in the same manner that the mortgagor 
could have done, and if it is not redeemed or the property 
sold in the time allowed for redemption the attachment is 
void. 

In all these cases if the creditor pays the claim of the 
mortgagee, etc., he is subrogated, as it is termed in law, to 
the rights of such mortgagee ; in other words, he is entitled 

1 Mass. Fab. St., ch. \%\,%1Aet§eq. * R. I. Fab. St., ch. 208, $ 4 ef xe^. 
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to hold the property until the debt which he has thus paid 
is repaid to him.^ 

The property which is taken in this manner must of course 
be property that is not exempt from attachment ; and if the 
officer takes property that is subject to a mortgage and is also 
exempt from attachment, and the creditor pays the amount of 
the lien upon it, he will not be entitled to hold the property 
for the repayment to him of the amount which he has paid.^ 

These statutes do not apply to attachments by the trustee 
process, but only to cases where property is actually seized,^ 
and in Massachusetts they do not apply to attachments made 
by a United States marshal.^ Property which is held under 
a bill of sale absolute on its £Gu;e, but which is held as col- 
lateral, may be attached in this manner ; ^ and property which is 
subject to a mortgage may be taken even after notice has been 
given for the purpose of foreclosing the mortgage.® There is 
no particular form in which the demands must be made from 
the officer to the claimant or from the claimant to the officer 
or the creditor. The officer's demand for an account should 
in substance set forth the fiust that he has attached property 
which is said to be subject to a mprtgage held by the person 
upon whom he makes the demand, and that he makes a de- 
mand for an account of the debt secured by such mortgage.^ 
While it is true that as &r as possible the provisions of the 
statutes should be followed, a literal compliance is not to be 
exacted where substantially the same thing is done which the 
statute requires.^ In all the States which have statutes upon 
the subject, except Rhode Island, it is required that the mort- 

1 Thompflon r. Rose, 16 Conn. 71, * Howe v. Freeman, 14 Gray, 566. 

and also the fltatntea in the aeTexal * Pntnam v, Rowe, 110 Mass. 28. 

Statee. * Sullivan v. Lamb, 1 10 Mass. 167. 

* Morton v. Hodgdon, 82 Me. 127. "^ Kimball r. Morrison, 40 N. H. 

> Putnam v. Cnshing, 10 Gnj, 117. 
334. ' Gilmore v. Gale, 3d N. H. 410. 
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gagee or holder, if he would retain his lien, shall give to the 
officer a statement in writing, and in some cases under oath, of 
the amount due and remaining unpaid. " These statutes are 
designed to prevent the assertion b; suit involving expense of 
an outstanding title, the existence of which was unknown to 
the officer making the attachment ; and to give to the officer 
or the attaching creditor an opportunity to pay the mortgage 
debt if he chooses, or to release the attachment without being 
subjected to cost for an inadvertent and harmless interference 
with the rights of the mortgagee. Yet a substantial perform- 
ance by the mortgagee of the requirements of the statutes is 
a condition precedent to the maintenance of his action. That 
the officer knows that there is such a mortgage will not ex- 
cuse any n^lect of the mortgagee to give the statutory 
notice." ^ 

So, in the demand and account from the mortgagee, inno- 
cent inaccuracies and errors, resulting from accident or mis- 
take, which do not mislead the other parties will not invalidate 
the demand, but any material misstatement in the account 
which tends to mislead will have that effect.' The demand 
and notice must be made in accordance with the mortgage, as, 
for example, if a mortgage be given to secure the payment of 
rent the demand must be made accordingly.' 

" The purpose of the written demand required of the morlr 
gagee is to give to the officer or the attaching creditor notice 
of the existence of the claim, and such information as to its 
nature and amount as will enable him to act understandingly 
in reference to it If it is sufficiently explicit and accurate to 
answer these purposes, it is not rendered invalid by mere for- 
malities. If made in good faith, it will not be defeated by 

1 Nichols V. Peny, 58 Me. 29. 164 ; Robinson v. Spragne, 125 Mass. 

s BickneU v. Cleverlj, 125 Mass. 582. 

* Codman t\ Freeman, S Cash. 306. 
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inaccuracies or other defects which do not tend to mislead, 
or by which the parties in the particular case could not be 
damnified." ^ 

If there is more than one mortgagee in the same mort- 
gage, and a demand from the officer is addressed to all the 
mortgagees and served on one of them only, an account ren- 
dered by him alone will be sufficient^ The mortgagee may 
demand the foil amount remaining unpaid on the mortgage,^ 
whether it is due or not/ and although he has in his posses- 
sion a part of the property which has not been attached.^ 
He need not state in the account that it is just and true,^ and 
where the sum is made up of several items it is sufficient to 
state the aggregate amounts It is not necessary that the 
demand should state the articles specifically which are mort- 
gaged and attached/ but should all^e them to be the same 
that are attached.^ But if the goods are intermingled with 
others the mortgagee must be ready to point out the goods 
when required by the officer. ^^ The mortgagee cannot make 
a demand after he has assigned the mortgage.^ In case of 
successive attachments each creditor has the right to notice 
and demand and the full time of ten days in which to pay it. 
A demand does not affect attachments made subsequent to 
it.^ In cases where the time is not specified in which the 
mortgagee must make his demand, it must be made within a 
reasonable time, and what will be held a reasonable time 

depends upon the circumstances of each case. A delay of ten 

• 

1 Folflom V, Clemence, 111 Man. ^ Hills v. Farrington, 6 Allen, 80. 

273. 8 Harding r. Cobarn, 12 Met. 333. 

* BeUmap v. WendeU, 21 N. H. • Moriartj v. Lovejoj, 23 Pick. 
175. 321. 

' Spngne v. Branch, 3 Cash. 575. ^ Folsom v. Clemence, 111 Mass. 

« Alden r. Lincoln, 13 Met. 204. 273. 

■ R. L Centr. Bk. v. Danforth, 14 i^ Home v, Briggs. 98 Mass. 510. 
Gray, 123. ^ Macomber v. Baker, 3 Allen, 

* Gassett «. Sanboni, 8 Gray, 218. 241. 
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months where there is no reasonable excuse has been consid- 
ered as too long ;^ and on the other hand, two years has been 
held to be not unreasonable, there being some excuse for the 
delay.' If the mortgage is valid, and if payment or tender 
of the amount demanded is not made in the time specified in 
the statutes, the attachment is dissolved, and the property 
should be restored to the owner or person entitled to the 
possession.^ An unrecorded mortgage b not valid as to sub- 
sequent attachments.^ In Massachusetts there are statutory 
provisions by which property which is subject to a mortgage 
can be attached and the moiiigagee summoned as a trustee.^ 
In such a writ the duty of the officer is to take the property 
in the same way that he would make an attachment in any 
case, and then serve the process upon the mortgagee in the 
manner prescribed by law for service of a trustee writ, and 
hold the property as in a case of ordinary attachment. This 
method is generally used in this State in preference to the 
former. 

§ 41. Must Take into Custody. — In order to make a valid 
attachment of property, real or personal, all the provisions 
of the statutes which apply to the case must be substantially 
followed. The first act in all cases in which articles of per- 
sonal property are attached is for the officer to take them 
into his possession or custody. There can be no valid 
attachment of goods of this character unless such possession 
is had, either actual or constructive. There are certain 
articles of so great bulk that they cannot be easily moved, 
and for these the statutes make special provisions, to be con* 
sidered hereafter. 



^ Brackett v, Ballard, 12 Met ' Barrows v. Tamer, 50 Me. 127 ; 

308. Eeson v. TarbeU, 9 Cosh. 407. 

3 Hoosatonic & Lee Banks v. Mar- ^ Rich v, Roberts, 50 Me. 395. 

tin, 1 Met 294. * Mass. Pub. St, ch. 161, $ 79. 
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Bnt as to all goods which can be readily removed the rale 
18 imperative in all the States except Vermont that they must 
be taken into custody or possession.^ A singular case arose 
in Connecticut which illustrates how strictly this nile is 
followed. Two officers, each ¥dth a writ in hand against 
the same defendant, started to attach the same article of 
property, which was a carriage that was locked up in a 
carriage-house. One of the officers, who had the key, un- 
locked the door, saying at the same time that he thereby 
attached the carriage within ; but the other officer with his 
writ succeeded in getting into the house and taking hold of 
the carriage first ; and it was decided that the latter officer 
made the attachment.^ Having taken the property into his 
possession, in all his subsequent dealings with it the officer 
must comply ¥dth the law.^ *^ At common law the doings of 
an officer in respect to personal property cannot amount to a 
valid attachment unless the articles are taken into his actual 
custody or are placed under his exclusive control. He must 
continue to retain this power over them by remaining present 
himself, by appointing an agent in his absence, by taking a 
receiptor for the property, by inventorying and marking them, 
or by seasonably removing them." ^ 

In Vermont, by a recent statute,^ an officer who attaches 
personal property or takes it upon execution may lodge a 
copy of his writ or process, with his return thereon, in the 
Town Clerk's office in the town where the property is taken, 
or if it be taken in a gore or unorganized town such copy 
may be lodged in the County Clerk's office of the county, 
and this lodgement shall hold the property under the attach- 

1 Train v. WellingtoD, 12 Mass. * Jordan o. Gallap, 16 Conn. 536. 

495; Williams v. Cheeseborongb, 4 ^ Gower v. Stevens, 19 Me. 92; 

Conn. 356; Barney 9. Rockwell, 60 Bryant v, Osgood, 52 N. H. 182. 

yt.444. » Vt. Laws 1884, No. 99; see 

* HoUister 17. Goodale, 8 Conn. 332. Forms, page 294. 
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roent or on the execution in the same manner as if it had 
been actually removed and taken into the possession of the 
officer. But even when an attachment is made in this 
manner the officer is required afterwards to remove the 
property and take it into his possession whenever the care, 
safety, and preservation of the property so requires, or he 
may accept a receiptor for the same, and in either case he 
shall withdraw the copy from the office where it was lodged, 
except where he has made an fittachment of both real and 
personal estate, and in that case he must make and cause to 
be recorded in the same office a certificate that the personal 
property attached has been taken into his custody or receipted 
for, as the case may be. 

§ 42. Bulky Articles. — While it is true, as a general rule, 
that the officer, in order to make and preserve his attachment, 
must take and retain the property in his possession, there is 
an exception in the case of personal property which by reason 
of its bulk, or other special cause, cannot be immediately 
removed. In reference to such property there are statutes 
in all the States except Rhode Island which authorize the 
officer making such attachment to file an attested copy of 
his writ, with so much of his return thereon as relates to the 
attachment and to certain other facts, in the office of the 
Town Clerk of the town where the property is found ; and if 
he follows the directions of the statutes the attachment will 
not be dissolved if he neglects to keep and retain possession 
of the property,^ unless there be some collusion between the 
officer and the debtor.^ But even in such a case the officer 
should in the first place take the property into his possession. 
The attachment is to be made as in any other case, and there 

1 Me. Key. St., ch. 81 , § 26 ; N. H. Laws, § 876 ; Mass. Pnb. St., ch. 161, 
Gen. Laws, ch. 224, § 16; Vt. Bev. $ 69; Conn. Gen. St., § 918. 

3 ScoTiU p. Root, 10 Allen, 414. 
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most be some act of the officer by which he acquires the 
legal control of the property, otherwise no attachment is 
made.^ In Vermont, however, it has been held that an 
attachment of machineiy in a mill could be made by an 
officer by simply making and filing the return as required by 
statute, although the officer did not see the property or even 
go near the building where it was.^ But in the other States 
it seems to be the rule that it is not sufficient simply to make 
and file the copy.^ If the officer has made his attachment 
and left his copy he may afterwards regain the actual pos- 
session of the property, and may remove it if he deems it 
necessary for its preservation.^ In New Hampshire, Vermont, 
and Connecticut the articles are specified in the statutes 
which are to be considered as bulky under their provisions ; 
but in the other States the statutes apply only to those 
articles which by reason of bulk or other special circumstance 
cannot be immediately removed, and this must be something 
more than mere inconvenience.^ And so, where an attach- 
ment was made of an undivided half of a wagon and hay- 
rack, it was decided that it could easily be removed and the 
officer should remove it.^ Among articles which have been 
held to be bulky and which could be attached by copy may 
be mentioned : a laige quantity of ore ; ^ seven tons of hay in 
a bam ; ^ machineiy in a shop, mill, or factory.^ 

The following is a list of the articles which are specified 
in the statutes : — 



1 KeUej V, Barker, 68 N. H. 70; * Wentworth r. Sawyer, 76 Me. 

Hemmenwaj v, Wheeler, 14 Pick. 434. 
408. * Eastman v. Jndkins, 59 N. H. 

s FnDam r. SteamB, 80 Yt. 448. 576. 

* Darling r. Dodge, 86 Me. 870; * Thompson v. Baker, 74 Me. 4S. 

Scott V. Manchester Print Works, 44 ^ Mills v. Camp, 14 Conn. 219. 

N. H. 507 ; Merrill v, Sawjer, 8 Pick. • Wentworth v. Sawyer, supra, 

897. 9 Pnllam v. Steams, aupra» 



64 ATTACHMENT OF PEKSONAL PBOPEKTY. [CHAP. III. 

New Hampshire. Grain unthrashed, hay, potatoes, leaf to- 
bacco, lumber, bark, wood or other fuel, stone, lime, gypsum, 
ore, manufacturing or other machinery, hides in the process 
of tanning, or any building situate on land not belonging to 
the owner of the building. 

Vermont. Wooden bowls, clothes-pins, washboards, chairs, 
doors, window blinds and sash, scythe-snaths, shovel-handles, 
hoe-handles, fork-stales, bobbins, and all kinds of lumber, 
manufactured or in process of manufacture ; printing presses, 
type, machinery, printing paper, and ink used in printing ; 
pianos, organs, and such hotel furniture and household goods 
and furniture as are not exempt from attachment or levy on 
execution ; railroad cars in process of building ; buildings or 
structures erected by a mortgagor or lessee of premises upon 
the land of the mortgagee or lessor under such circumstances 
that the mortgagor or lessee has the right to remove the same 
before or at the expiration of the lease or when the condition 
of such mortgage becomes absolute ; cattle, sheep, horses, and 
other live animals which are subject to attachment ; flax in a 
raw state, or in process of curing or manufacturing ; tobacco 
in process of curing ; starch, hay, grain in the straw, hops, 
saw-logs, square timber, coal, charcoal, ashes, brick ; machinery 
used in any shop, mill, or factory ; hides in process of tanning ; 
cordwood, stone, ore, lime, bark, shingles, boards, hives of 
bees, hay-scales, potatoes, com on the cob, cornstalks, com 
in the husk, staves or shooks, derricks and the tackle and 
appendages connected therewith ; utensils and apparatus kept 
on a farm for the manufacture of maple-sugar; pig-iron, 
bloomed iron, scrap iron, railroad iron, railroad ties, fence 
posts or rails, iron safes, horse powers and threshing machines, 
stone channelling or cutting machines, drilling and marble 
boring machines and portable engines. 

ConnecticuU Machinery, engines, or implements situated 
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and used in any manu&cturing or mechanical establishment ; 
the household furniture of any person having a family and 
used by him in housekeeping ; hay or unthrashed grain de- 
posited in any building or any crop deposited in any building ; 
or brick in kilns, wood, sawed lumber, railroad ties, or logs 
when gathered together in piles. 

In making an attachment of property of this class, in Maine 
the officer must file in the office of the Clerk of the town or 
plantation wherein the property was attached,^ or if the 
attachment was made in an unincorporated place, then in the 
office of the Clerk of the oldest adjoining town in the county, 
an attested copy of so much of his return on the writ as re- 
lates to the attachment, with the value of the defendant s 
property which he is thereby commanded to attach, the 
names of the parties, the date of the writ, and the court 
to which it is returnable. 

In the other States the officer is to file an attested or 
certified copy of the process, with his return thereon, so far 
as relates to the attachment In Vermont, if the attachment 
is made in a gore or unorganized town, this copy is to be 
filed in the County Clerk's office. 

In New Hampshire and Connecticut the copy must be 
filed within twenty-four hours after the attachment is made ; ^ 
and in Connecticut, when hay, unthrashed grain, or crops or 
brick is taken, the officer is required also to post a notice of 
the attachment on the outer door or other conspicuous place 
on the building in which such property is situated.^ 

§ 43. Keepers. — While the law requires that the Sheriff 
shall have the property attached in his possession, it does not 
require that he shall personally remain present with it all the 
time. He may remove it to some place of safety, and should 

1 Parker e. WiUiams, 77 Me. 418. > See statates cited above, and 

* N. H. Laws 1885, ch. 9. alao see Forms, page 296. 

5 
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ordinarily do so ; or he can if he chooses leave it in the place 
where it is fonnd, if no objection is made^ by placing some 
person in charge over it.^ Such person is called a keeper. 
This method is frequently resorted to, especially in cases 
where a large number of articles, as a stock of goods in a 
store, are attached. There is no law which requires an offi- 
cer to employ a keeper ; it is a matter of his own choice, and 
is resorted to for his own accommodation or for the mutual 
accommodation of the parties who are interested.^ " It may 
be convenient and even necessary for an officer who is di- 
rected to make an attachment of personal property consisting 
of a large number of chattels, temporarily to put them in 
charge of a keeper, while he is making the necessary arrange- 
ments to take them into his immediate possession and con- 
trol." But it would seem that such employment should not 
be continued longer than is absolutely necessary, certainly 
not against the objection of the defendant.^ The officer may 
appoint whom he pleases as a keeper, except that he cannot 
appoint a person who is clearly unfit or unsuitable.^ He may 
even make the plaintiff in the suit the keeper, and while the 
property is held by such keeper it is in effect in the custody 
of the officer.^ He cannot appoint the debtor as such,^ but 
may appoint his clerk/ or even his wife.* A keeper aj^ 
pointed by an officer may, of course, be dismissed at any time 
by the officer appointing him, and he has no claim or lien 
upon the property for his charges for services. The keeper is 
purely and simply an agent of the officer, and must deal 

1 See Forms, page 299. 181 ; Tomlixuion r. Colliiv, 20 Conn. 

' Batchelder v, Frank, 49 Vt. 365. 

90. * Gower v. Stevens, 19 Me. 92. 

^ Catter r. Howe, 122 Mass. 541. 7 Shephard v, Batterfield, 4 Cosh. 

4 Malcolm v. Spoor, 12 Met. 425. 

279. 8 Farrington v. Edgerley, 13 Al- 

6 Baldwin v. Jackson, 12 Mass. len, 453. 
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with the property as directed by him. While the property 
attached is in the custody of the keeper it is in the custody 
of the officer, and cannot be taken from the keeper in any 
other way than it can from the officer. If the keeper allows 
this property to pass from his possession into the hands of any 
other person, except the officer or person authorized by him 
to receive it, and especially if he allows it to pass into the 
hands of the debtor, the lien by attachment is lost. In one 
case in Connecticut household furniture was attached aAd 
left in the debtor's house three days in the possession of a 
keeper, two days in the custody of no one, and then removed 
to a part of the same house occupied by another person who 
notified the officer to take it away, but it remained there two 
days longer, when a stranger took it away ; it was held that 
this conduct unexplained terminated the lien.^ It is doubt- 
ful if any person can be compelled to act as keeper, certainly 
not without present compensation.^ Whatever contract the 
Sheriff makes with a keeper appointed by him as to his com- 
pensation is nothing but a personal contract between them, 
for which the keeper has a right of action against the officer 
who employed him,^ but which the officer cannot include in 
his fees upon the writ in excess of the amount allowed by 
statute ; ^ and in case such attachment is made by a deputy, 
and a keeper appointed by him, the Sheriff is not liable for 
the compensation of the keeper if the deputy neglects to pay 
him.^ If an officer employs a keeper by the direction of 
either party, he can of course recover from such party the 
amount which he is required to pay such keeper. 

§ 44. Seceipton. — When an officer has attached personal 
property he may, instead of keeping it in his own possession 

1 Taintor r. Williams, 7 Conn. 271. « Cutter v. Howe, 122 Mass. 541. 

* Kendrick r. Smith, 31 Me. 162. * KeDdrick v. Smith, supra; Ln- 

* Stowe V. Bnttrick, 125 Mass. 449. cier v. Fierce, 60 N. H. IS. 
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or instead of appointing a keeper over it^ deliver it to some 
responsible person, taking from him a receipt tlierefor; and 
the person so taking the property and giving his receipt is 
called a receiptor. There is no law requiring an officer to 
take a receipt for property attached. Whether he will do^o 
or not is determined by him on personal reasons/ and upon 
delivery of the property to a receiptor his official lien therein 
is lost.*^ It is, however, a common mode of perfecting an 
attachment. It saves the expense of keeping, relieves the 
officer from the custody of the property, gives the creditor 
security, and is at once so convenient and so safe that it has 
been adopted almost universally in practice, and though not 
authorized by statute is recognized by the law as an official 
act having definite and well-settled rights, duties, and obliga- 
tions.® No particular form of words is necessary in order to 
constitute one a receiptor of attached property further than 
to indicate the intention on |;he part of the person receiving 
the goods to become security to the officer for their safe- 
keeping. The relation between the receiptor and the officer 
is such that, when it is once established, the rules of law 
apply irrespective of the language used in the receipt. The 
legal meaning of the contract of the receiptor is that he will 
have the property attached forthcoming upon demand made 
for the same by a proper officer, to respond to the execution 
that may issue upon the judgment obtained in the suit in 
which the property is attached, and in default thereof will 
pay the value of the property or so much thereof as may be 
needed.* 

§ 45. Baceiptors, Powers and Duties. — The receiptor is not 
regarded as a mere servant or agent of the officer. His 

1 Batchelder v. Frank, 49 Yt. * Waterbouse v. Bird, 87 Me. 326. 

90 ; Moulton v. Chadborne, 31 Me. * Austin v, Barlington, 34 Yt. 506. 

152. « Dewey v. Fay, 34 Yt. 138. 
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undertaking is a security for the debt to the amount of the 
value of the property ; and the property being delivered to 
biini he has the right to retain it in his possession, and for 
this purpose has the same power over the property that the 
officer had. If he allows the property to pass uncondition- 
ally into the possession of the debtor he loses all control over 
it and becomes liable to the officer for the value thereof.^ 
His duty, then^ is to keep such control over the property as 
will enable him to deliver it to the officer at any time upon 
demand*^ 

§ 46. BeoeiptorB, LiabilitieB and Defences. — So long as the 
receiptor retains possession of the property attached the offi- 
cer may reclaim it for the purpose of sale to satisfy the execu- 
tion^ or because he is not satisfied with the responsibility of 
the receiptor, or with a view of restoring it to the owner ; ^ 
but the receiptor cannot discharge himself from liability by 
offering to return the property to the officer before demand, 
unless allowed to do so by the terms of the receipt.^ If a 
demand is made upon a receiptor therefor and he neglects to 
deliver the property, he then becomes liable to the officer.^ 
If the action is still pending he is liable to pay the full value 
of the property attached, with interest from the time of the 
demand ; if the demand is made upon an execution, if the 
value of the property equals or exceeds the amount of the ex- 
ecution, he is liable to pay the amount of the judgment with 
interest and officer's fees ; and if the value does not equal the 
amount of the execution, he is liable for the value of the 
property with interest.^ The receiptor is also liable for con- 
version of the property if be has destroyed it by his own act, 

* Flanagan v. Hoyt, 86 Vt. 565. * Rowland v. Cooper, 16 Gray, 53. 

* Robinaon r. Mansfield, 13 Pick. * Hill v. Wiggin, 31 N. H. 292. 
189. « Clement v. Little, 42 N. H. 564. 

* Clark V, Mone, 10 N. H. 236. 
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or, in case the property be live-stock, if he has killed it by 
violence, or caused its death by cruel treatment, starvation, or 
want of ordinary care ; ^ and no demand by the officer is nec- 
essary if the receiptor has so dealt with the goods as to be 
unable to comply with the demand.^ If the demand for the 
property is made upon the receiptor by another officer than 
the one who made the attachment, the receiptor has the right 
to know his authority,^ and the officer is bound to exhibit it ; 
but if he produces the receipt and makes the demand upon 
it, that would be prima fdcie evidence of such authority.^ 
The receiptor is under no obligatioais to return the property 
until demand is made therefor, and even then he is not 
obliged to carry the property to the officer, as the demand 
must be made by the officer at such a place that the receiptor 
can immediately comply with it.^ In all ordinary cases when 
a demand is necessary to be made in order to perfect a cause 
of action it must be such that the party upon whom it is 
made may be able, if he sees fit, to comply with it at once. 
The person in whom the right exists to make a demand must 
be present, either himself or by his agent or attorney, and 
ready to accept what is called for.® It is not sufficient for 
the officer to leave a written demand for the property at the 
house of the receiptor.^ A demand on one of two joint re- 
ceiptors is sufficient.® If the receiptor is dead the demand 
must be made upon his personal representatives.^ His lia- 
bility being once fixed he cannot afterwards relieve himself 
from it by showing the property to the officer unless the offi- 
cer is willing to receive it.^^ The liability of the receiptor 

1 Cro68 V. Brown, 41 N. H. 283. * Whittier v. Johnson, 88 N. R 

s Baker v. FnUer. 21 Pick. 318. 160. 

• Phelps r. Gilchrist, 28 N. H. 266. 7 Phelps v. Gilchrist, supra. 

^ Cross V. Brown, supra; Moore * GriswoIdv.Flnmb, 13 Mass. 298. 

V. Fargo, 112 Mass. 254. * Carpenter v. Snell, 37 Vt. 255. 

« Dorgin r. Gage, 40 N. H. 302. lo UUl v. Wiggin, 31 N. H. 292. 
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depends upon the liability of the officer who took the receipt ; ^ 
and if there is no demand made upon him for the property dur- 
ing the life of the execution, he is discharged from his liability 
to the officer. When the receiptor actually has the property 
in his possession^ and the execution expires in the hands of the 
officer without any demand made for the property to apply 
on the execution, the debtor is entitled to the return of his 
property free from the lien created by the attachment; 
neither the creditor, the officer, nor the receiptor may with- 
hold it from him.' If an action is brought against a re- 
ceiptor for the value of the property he may set up in his 
defence that the property for which he receipted was exempt 
from attachment,' that it has been taken from him by a 
person having a paramount title,^ that it has been again 
attached by the same officer,^ that the officer is no longer 
liable for the property either to the attaching creditor or to 
the debtor,^ that the defendant has made an assignment in 
insolvency,^ or that the title to the property was in himself ; ' 
but in this latter case, if the receiptor, with frill knowledge of 
the attachment and of his own claim to the property, neglects 
to notify the officer, when there is other property of the 
debtor which might be attached, he may be estopped from 
setting up his own ownership.^ In one case which arose 
in the State of Vermont, suit was brought against " The St 
Albaus Shade Roller Manufacturing Co." describing it as a 
corporation when it was in fact a partnership; and property 

1 Roberto V. Carpenter, 53 Yt. 678. ? Shumwaj v. Carpenter, 13 Al- 

* Dewey v. Fay, 34 Yt. 138. len, 68 ; Lewis v. Webber, 116 Mass. 

* Stone V, Sleeper, 59 N. H. 205; 450; Wright v. Dawson, 147 Mass. 
Thayer v. Hunt, 2 Allen, 449. 384. 

« Scott V, Whittemore, 27 N. H. ^ Clement v. Little, 42 N. H. 564 ; 

309. Edmunds v. Hill, 133 Mass. 445; 

* Hood V. Scott, 5 Yt. 263. Pond t*. Cooke, 45 Conn. 126. 

* Pond V. Cummins, 50 Conn. 372. * Dewey v. Field, 4 Met. 381. 
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was attached as property of the corporation^ and receipted 
for by two of the partners. It was decided that the receipt- 
ors might set up in their defence that the property belonged 
to the firm^ as there was no such corporation.^ But the 
receiptor cannot deny the attachment^ or set up that there 
was no consideration for the receipt,^ nor can he show that 
the property was taken from him by anothc: officer on an- 
other writ, even though it be by direction of the attorney of 
the plaintiff in the first case,^ and if the value of the property 
is stated in the receipt he cannot show that the interest 
attached was of less value.^ 

§ 47. Sale of Property by Cknuent — In all the States 
except Rhode Island and Connecticut there are provisions 
in the statutes by which an officer, holding property attached 
by him on mesne process, may sell the same at any time 
while he holds it under attachment, either before or after 
the suit in which the attachment is made has been entered 
in court, and even before he has completed the service of 
the attachment by leaving the copy of the writ with the 
defendant, in cases where such service is required.^ In New 
Hampshire such sale, if made at all, must be made before 
judgment is entered in the suit. The officer in making such 
sale must observe all the requirements of the statutes ; and 
if he omits any step in the process the sale will be illegal, 
and the officer will become liable to any party who may be 
damaged by his unlawful act. The officer must first obtain 
the consent of all the parties — of the debtor and of the 

1 Halbert v. Sonle, 57 Vt. 358. ^ Wakefield v, Stedmui, 12 Pick. 

^ Enscoe r. Dunn, 44 Codh. 93; 562; SteTens v. Stevens, 39 Conn. 

Lyman v. Lyman, 11 Mass. 317. 474. 

> Morrison v. Blodgett, 8 N. H. « Me. Her. St., ch. 81, § 30; N. H. 

238. Gen. Laws, ch. 224, § 19; Vt. Rer. 

« Rider v. Sheldon, 56 Vt. 460; Laws, § 1192; Mass. Fob. St., ch. 

Whittier v. Smith, II Mass. 211. 161, § 89. 
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creditor, or all the creditors in case of more than one attach- 
nig creditor — that the property may be sold. The attorneys 
of the parties have full authority to consent. Such consent 
must be in writing ; ^ and having been obtained, the officer is 
to sell the property in the same manner as he would sell the 
same property on an execution, and the rules of law appli- 
cable to sales on executions apply with equal force to sales 
upon a writ ; reference must be had to the chapter on Ex- 
ecutions for the rules which apply thereto. The notice re- 
quired to be given by the statute must be from the time 
of the appraisal and not from the taking on attachment, 
and in the sale the officer cannot act as the agent of the 
creditor to bid off the property.' The money arising from 
such sale is to be held by the officer in the same manner 
as he would have held the property itself. The fact of 
sale and the reason for it should be included in the officer s 
return.* 

§ 48. Sale of Perishable Property. — There are certain 
articles which are called by the general term ** perishable/' 
for the sale of which provision is made by statute in each 
State, when the parties do not consent. These articles in- 
clude live animals, goods and chattels which are liable to 
perish or waste, or to be greatly reduced in value by keep* 
ing, or which cannot be kept without great and dispropor- 
tionate expense.^ 

But they do not include a vessel which has been attached 
to enforce a lien thereon,^ nor a lot of logs seized for the 
same purpose,* nor a vessel in good repair, at the port of the 

1 See Forms, page 800. Vt Rev. Laws, §§ U94et teq, ; Mass. 

< Knight V. Herrin, 48 &fe. 538. Pub. St., ch. 161, §§ 90 et seq. ; R. I. 

> Eastman v. EveWth, 4 Met. 187. Pab. St., ch. 208, § 8; Conn. Gea 

See Forms, page 299. St., §f 928, 924. 

« Me. Rer. St., ch. 81, §§ 81 «f seq, ; ^ Cobom v. Clark, 8 Allen, 207. 

N. H. Qen. Laws, ch. 224, §§ 20 ef m^ ; * Hinckley v. Gilmore, 49 Me. 59. 
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owner's residence.^ When property of this kind is attached 
the duty of the officer is to keep it in the same manner as 
any other property, unless application is made to him, by 
either party to the suit, to have the property appraised and 
sold under the law. There is no particular form of words 
necessary in making such application, and it is not even re- 
quired to be in writing ; but in this as in all cases where an 
application or notice is required as the foundation of other 
subsequent proceedings, the officer should if possible secure a 
written application signed by the party or his attorney. In 
Rhode Island and Connecticut the application is to be made 
to a court or to a justice of the court, and not to the officer, 
and the latter has no duty in these States except to follow 
the order which may be issued to him from said court or jus- 
tice. In the other States, upon receiving such notice or ap- 
plication, the officer is required to give notice thereof in the 
manner prescribed in the statutes of the State, prepare a 
schedule of the property and have it appraised by three disin- 
terested persons who are acquainted with the nature and value 
of such goods, who shall be appointed, one by the debtor, 
one by the creditor, and one by the officer; and if either 
the creditor or debtor neglects to appoint, the officer shall 
appoint one for such debtor or creditor. If there is any time 
specified in the statutes when notice must be given, and the 
required time is not given, the sale would be invalid ; and it 
could not be cured by a postponement to a later date. The 
officer cannot do a valid act on an adjournment which would 
be invalid if done on the day first appointed.' Where the 
notice to the debtor is required to be in writing, verbal notice 
will not be sufficient, although the debtor may be present at 
the appraisal and sale, and makes no objection.^ 

^ Monlton v. Chadbome, 31 Me. > Sawyer v. Wilson, 61 Me. 529. 

152. * Walker v. W^ilmarth, 37 Vt. 289. 
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The appraisers are to be disinterested ; and reference should 
be had to the chapter on Executions, where the term '^ disin- 
terested " is fully considered.^ After their appointment the 
appraisers are to be sworn and to proceed to examine the 
property attached ; and if they shall be of the opinion that it 
is property which is liable to perish, waste, or be depreciated 
in value by keeping, or that it cannot be kept without ex- 
pense, etc., they shall appraise it at the value thereof in 
money. The appraisal may be for the whole at a round sum, 
and is not invalid because the several items are not separately 
appraised.^ The appraisers shall certify their finding and 
appraisal to the officer, although this is not in terms required 
in any State except New Hampshire; and after such appraisal 
the officer may deliver the property to the debtor on receiving 
from him security in the form prescribed in the statute. In 
New Hampshire it is provided that the appraisement may be 
had in the same manner in a case where the defendant re- 
quests the officer to return the property to him, but they do 
not agree as to its value. If not delivered to the debtor the 
property shall then be sold by the officer, in the same manner 
as if sold on execution, and the proceeds held in the manner 
provided by statute, and the proper return should be made 
by the officer of his doings in reference thereto. If several 
articles are appraised in a round sum and the officer releases 
attachment on a part, he may still sell the rest.' The officer 
should sell only so much as will yield the amount of money 
called for in the order of attachment ; but if the last article 
sold is indivisible, and if previous thereto the amount required 
is not received, the article may be sold, although he thereby 
receives more than the required amount.^ The right of sale, 
either by consent or by appraisal, is incident to and depend- 

1 See § 108. ' Wheeler v. Ka^ond, 130 Mass. 247. 

•Id. * Id. 
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ent upon the attachment ; and hence, if the attachment be 
dissolved, the right of sale is gone.^ 

§ 49. Bemoval of Attached Property Heoettary. — Not only 
must the officer who makes an attachment of personal prop- 
erty take the property into his custody or control, but he 
must keep control of it while the attachment continues, and 
it is of the essence of a lien by attachment that the custody 
be taken and held.^ While, in the State of Maine, an officer 
is not required to make an attachment unless directed in 
writing so to do, yet if he makes an attachment without such 
instructions, he is bound to keep and preserve the property.^ 
If the property which is attached is of such a nature that it 
can be removed, and is not of the class termed " bulky," and 
is not receipted for or appraised or sold as hereinbefore de- 
scribed, it is the duty of the officer to remove it to some 
place of safety within a reasonable time.^ And the fact that 
the removal will be attended with some inconvenience does 
not furnish any excuse to the officer for failure to retain pos* 
session/ The officer has no right to make use of the tene- 
ment of another to keep the goods in without the express 
or implied consent of such other person,^ and without such 
consent he cannot use such tenement for any longel* than a 
reasonable time in which to remove the articles.? 

It has been held that five hours in the daytime was an un- 
reasonable length of time to allow the desk and law books 
of an attorney, which had been attached, to remain in the 
office where they were taken ; ® and that seven hours in the 
middle of the day was too long a time to leave furniture at- 

1 Dwyer ». Benedict, 12 R. I. 459. * Chadboorne v. Samner, 16 N. H. 

s Thompson r. Baker, 74 Me. 48; 129. 
Sanderson v, Edwards, 16 Pick. 144; « Bowleg v. Rice, 11 Met. 337. 

Taintor v. Williams, 7 Conn. 271. ^ Williama v. Powell, 101 Mass. 

< Kimball v. Davis, 19 Me. 310. 467. 

« Heard v, Fairbanks, 5 Met. 111. •Id. 
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tacbed in the house where the attachment was made^ and the 
attachment was dissolved by such act.^ The principle which 
underiies all cases relating to the removal of personal prop- 
erty attached is, that when such property is attached by the 
officer it is his duty as soon as may be to remove it from the 
possession of the defendant, and take it into his own immedi- 
ate possession ; and the permanent stationing of a keeper over 
the property is not a proper mode of proceeding, nor one 
warranted by law.' 

§ 50. Custody to be Kaintainedy How. — Having removed 
the property to a place of safety, it is the duty of the officer 
to keep the same securely. In order to do this, he must 
take such means as a reasonable man would use to secure 
his own property under like circumstances. And if he can 
show that he secured the property in the usual and com- 
mon method of securing such property, he will not be 
liable if the property is lost without any fault on his part 
The nature of the possession and custody depends upon the 
nature and possession of the property. It must be such as to 
enable the officer to retain and assert power and control over 
it, so that it cannot probably be withdrawn by another with- 
out his knowledge.' If the property is left in a building, 
and the building locked by the officer and the key retained 
by him, that would ordinarily be considered a sufficient keep- 
ing ; ^ and also it has been considered to be sufficient, where 
goods in a store were attached, to lock the store door on 
Saturday night in the usual manner.^ And in a case where 
goods were attached on a wharf and left in the charge of a 
keeper, and the keeper secured them in the manner usual on 

1 DaviB V. StonOi 120 Mass. 228. * Commonwealth v, Brigham, 123 

* Cntter V. Howe, 122 Mass. 541. Mass. 248. 

* Hemmenway v, Wheeler, 14 * Denny r.Wanen, 16 Mass. 420; 
Pick. 408. Gordon v. Jennej, id. 465. 
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a Sunday^ and went away for several hours, it was decided 
that this act did not vacate the attachment.^ While the 
goods must be taken out of the possession of the debtor, the 
officer may allow the debtor or his family to use such articles 
as will not be injured by such use ; and this use being by 
permission of the officer, they are still in his possession, and 
the attachment is not vacated.^ The defendant may also be 
allowed to take possession of the property for the purpose of 
delivering it to another to whom he has sold it subject to the 
attachment.^ The officer may keep the property wherever he 
likes, and may if he chooses carry it out of the State.^ It is 
not lawful for the officer in the discharge of his official duty 
to make any gain out of the property intrusted by the law to 
his custody for the benefit of others. He cannot retain for 
his own use any interest which he may receive on money 
attached by him and deposited in a bank.^ 

In order to enable the officer to retain possession of the 
property, he has by virtue of the attachment a special owner- 
ship in the property,^ so that if it is taken from him, except 
by some provision of law, by any person, he may have an 
action of trover for its recovery.^ And this special owner- 
ship continues so long as he remains liable for the property, 
either for its forthcoming to satisfy the plaintiff's demand, 
or to return it to the owner upon the dissolution of the 
attachment.^ 

§ 51. Cnstody to be Continued, How Long. — The officer 
must keep the property in his custody, unless the attachment 
shall have been previously dissolved, until judgment shall 

^ Fetteplace V. Batch, 13 Pick. 388. ^ Gannett v. Cunningham, 34 Me. 

9 Tyler v. Winslow, 46 Me. 348; 56. 

Train v. Wellington, 12 Mass. 495. * Robinson v. Ensign, 6 Gray, 300. 

• Fetteplace p. Dutch, supra. ' Pond v. Skidmore, 40 Conn. 213. 

* BrowneU v. Manchester, 1 Pick. ' Weutworth v. Sawyer, 76 Me. 
232 434. 
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have been entered in the suit ; and in the event that such 
judgment is entered for the defendant^ the property shall 
then be restored to the owner ; but if the judgment be for 
the plaintiff, the property must be held for such further time 
after the judgment is entered as the statutes of the State 
specify, in order that it may be taken on execution. In all 
the States except Rhode Island and Connecticut this period 
of time is thirty days after the judgment is entered ; ^ in Con- 
necticut it is sixty days ; ^ and in Rhode Island, if the suit 
in which the attachment was made is in the Supreme Court 
or in the Court of Common Pleas, the property should be 
held until the next term of the court, and if it be in a 
District Court, it should be held for three months.^ In case 
there are successive attachments, the officer must hold the 
property to satisfy the attachments in the order in which 
they were made, and consequently must hold it on any one 
attachment for the full period after all the preceding attach- 
ments are removed.^ The officer who made the attachment 
has no particular claim to have the execution delivered to 
himself, but is bound to surrender the property to any other 
qualified officer to whom the execution may have been 
delivered.* 

But the officer is guilty of no neglect unless he neglects to 
deliver the property on a reasonable demand.^ The officer 
who makes the attachment is bound to hold the property for 
the required time, although before the expiration of the time 
he may cease to hold his office^ If an execution is not de- 

^ Me. Hey. St., ch. 81, § 67 ; N. H. ^ Statutes cited above. Been v. 

Gen. Laws, ch. 224, § 36 ; Vt. Bev. Place, 36 Conn. 578. 
I^W8,§1542; Mass. Pub. St., ch. 161, « Smith v, Bodfish, 39 Me. 136; 

§ 52. Lovell V. Sabin, 15 N. H. 29. 

^ ConD. Gen. St., § 922. ^ Jameson v. Mason. 12 Vt. 599. 

■ R. I. Pub. St., ch. 222, §§ 9, 10, ' Lovejoy v. Hutchins, 23 Me. 272 ; 

20; Pob. Laws, ch. 597, { 43. Baker v, Baldwin, 48 Conn. 131. 
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livered to an officer holding property on attachment within 
the time limited by the statute^ or if demand is not made 
upon him within that time, the property should be restored 
to the owner.^ 

§52. Suooeodve AttaohmentB. — After property has been 
attached upon a writ, additional property may be attached 
upon the same writ, in the same county or in another county, 
and by the same officer or by another officer, at any time be- 
fore the service upon the defendant of the copy of the writ, 
or of the summons, as the case may be.* Of ceurse where 
these successive attachments are made by different officers, 
each officer must do all that is necessary to complete his own 
attachment, and must make the return of his doings upon the 
writ. For example, if an attachment is made upon a writ in 
one county, and it is desired to attach property upon the 
same writ in another comity in which the officer holding the 
writ has no authority to act, he would after completing his 
own attachment make up and sign his return upon the writ 
of his doings thereon, and then deliver it to a proper officer 
in the second county, who will make his attachment and the 
return of his doings, and he in his turn wiU deliver the writ 
to the proper officer in any other county in which service is 
desired, until final service is made upon the defendant, after 
which no other attachment can be made on that writ Suc- 
cessive services of the writ can thus be made at any time 
within the limit allowed by law for the service. 

§ 53. Simnltaneons and Subflequent Attaehments. — When two 
or more writs of attachment against the same defendant are 
given to the officer at the same time, with instructions to 
attach property, they should be served at the same time, and 
the property taken should be held upon all the writs, and each 

1 Clark V. Washburn, 9 Vt. 302. Pnb St., ch. 161, § 40; B. I. Pub. St, 
* Me. Rer. St., ch. 81, § 29 ; Mass. ch. 207, § 25. 
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creditor hold only'a proportionate share thereof.^ But if 
the writs are delivered to him at different times, they should 
be served in the order in which he received them, and the 
property held for the several creditors in the order in which 
the writs are served, and the liens of the several attachments 
date from the time when each attachment was made.^ Sub- 
sequent attachments of the same property on several writs 
against the same defendant and in favor of different creditors 
may be made by the same officer.^ If the property attached 
is in the custody and possession of the officer it is not neces- 
sary that he should do any specific act to make such subse- 
quent attachment ; but if the property has been delivered by 
the officer to a keeper he should notify the keeper that the 
property is subject to such other attachment, although there 
is no law requiring even this.^ If the property attached has 
been delivered to a receiptor the officer must retake the 
property in order to make a subsequent attachment thereof.^ 
WhUe it is well settled that subsequent attachments may be 
made by the same officer there is some conflict of authority as 
to whether such subsequent attachment can be made by another 
officer. It is clear that such property cannot be taken from 
the custody and possession of an officer holding it under 
attachment, except in the cases of such holding by a Constable 
or authorized person, in which case it can be taken by a Sheriff 
or Deputy-sheriff, as hereinafter described Neither can it be 
taken from the possession of a keeper or a receiptor, unless 
in the case of a keeper appointed by a Constable, from whom 
the property could be lawfully taken. But while the property 
cannot be thus taken, there are decisions which hold that such 

1 Rockwood V, Yarnam, 17 Pick. ^ Tomlinflon v. Collins, SO Conn. 

S89. 364. 

* Gates v. Bnshnell, 9 Conn. 530. * Knap v. Spragne, 9 Mass. 258. 

* Watson V, Todd, 5 Mass. 271 ; 
Vinton v. Bradford, 13 Mass. 114. 
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Bubsequent attachments may be made by another officer, who 
may notify the person holding the property ander the first 
attachment that he has made such subsequent attachment, and 
that on receiving such notice the holder of the property would 
be required to keep it^ if any part remained after satisfying the 
first attachment, for such other officer.^ On the other hand, 
there are authorities which hold that no other officer than 
the one making the first attachment can attach the same 
property while such first attachment remains in force.^ In 
view of the &ct that the possession of the property attached 
is indispensably necessary to a valid attachment, it would seem 
that the safer course for a creditor to pursue would be to 
deliver the writ to the same officer who holds the property 
under the previous attachment. The same rules apply in the 
case of an attachment by leaving a copy of the writ in the 
Town Clerk's office. While such attachment is in force no 
other officer can attach the same property, either by leaving a 
copy or by taking the property into possession.^ Reference 
has been made to the fact that a Sheriff or deputy may take 
property attached from a Constable or authorized person hold- 
ing the same under attachment or from his receiptor. This 
is a matter of statutory enactment, and is doubtless due to 
the fact that these officers have only limited authority, while 
the Sheriff and deputies are officers of general authority. 
In all these cases where property is taken in the manner 
suggested the Constable or authorized person is required to 
deliver his precept, with the return of his doings thereon, to 
the officer taking the property, who is required to complete the 
service thereof, and who becomes responsible to the creditor 
in such prior suit for the property which he has taken.^ 

1 Gates 9. Bnshnell, 9 Conn. 530; « Me. Rey. St., ch. 81, § 29; Yt. 

Brainazd v. Bnahnell, 11 Conn. 17. Key. Laws, § 865; Mmb. Pab. St, 

< Robinson v. Ensign, 6 Graj, 300. ch. 161, § 41. 
* Fond V, Baker, 58 Vt 293. 
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§ 54. Attachment Duidhred, How. — Attachments may be 
dissolved in many ways: by act of the debtor^ or of the 
creditor, or of the officer, or by operation of law. 

1. Attachments dissolved by the act of the debtor. This 
may be done either by giving a bond to dissolve, or by making 
an assignment in insolvency. In all the States except New 
Hampshire and Vermont the statutes provide for the dis- 
solution of the attachment by giving a bond, with sureties, 
which must be approved by the proper officers and in the 
manner which is directed in the statutes.^ Of course, as the 
officer is responsible for the property, he can deliver it to 
another, and even to the defendant, upon receiving such 
security as will satisfy him ; but if the defendant presents or 
offers to him a bond approved in the manner prescribed in 
the statutes, the officer has no alternative except to deliver 
the property to the person entitled to receive it, but it is 
true that in this as in the other steps the provisions of the 
statutes must be substantially complied with. The law re- 
lating to this topic does not relate so much to the officer as 
it does to the debtor, but may be briefly stated here for the 
information of officers. 

In Maine a bond may be given by the defendant, or by some 
one in his behalf, to the plaintiff in a sum equal to double the 
ad damnum named in the writ upon which the attachment 
is made, and with sureties to be approved by the plaintiff or 
his attorney or by any Judge of the Supreme Judicial Court 
or the Superior Court or the Probate Court, with condition 
that within thirty days after the rendition of judgment or 
after the acyoumment of the court at which it is rendered, 
he wiU pay to the plaintiff or his attorney of record the amount 
of said judgment, including costs, and this bond is to be de- 
livered to the officer and returned by him with the process.^ 

1 See FomiB, page 305. ' Me. Laws 1887, cb. 311. 
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In New Hampshire and Vermont there does not seem to be 
any provision for the dissolution by the defendant of an at- 
tachment; except in the case of the sale of perishable articles, 
to which reference has already been made. 

In Massachusetts a bond may be given at any time before 
final judgment in double the value of the property or in the 
amount of the damages in the writ, with sureties to be ap- 
proved by the plaintiff or his attorney in writing, or by a mas- 
ter in chancery and filed with the Clerk of the Court.^ When 
the bond is approved and filed the attachment is by that act 
dissolved, and no order of the court is needed.^ The bond may 
be given by a third person as well as by the defendant.^ 

In Rhode Island a bond may be given by the defendant 
within forty-eight hours after the attachment, in the amount 
of the damages claimed in the writ, with condition to satisfy 
the judgment ; or a bond may be given at any time before the 
judgment, to return the property or to pay the judgment. 
In all these cases the sureties are to be to the approval of 
the oflBcer.* 

In Connecticut a debtor desiring to release the attachment 
must apply to a Justice of the Peace or a Judge of the court 
in which the action is pending. The form in which such ap- 
plication should be made and the notice and recognizance 
which must be taken are prescribed in the statutes.^ 

In all these cases the bond may be given by the defendant, 
or by some one in his behalf, and a part owner or one of the 
joint defendants, where there are more than one, may give 
the bond. An assignment in insolvency by the defendant 
will in all cases dissolve the attachment, provided the pro- 

1 Maas. Pub. St., ch. 161, § 122 * B.IPab.St, ch.207,§ 16 «f s^. 

etsiq. ^ Conn. Gen. St., § 929 et seq. See 

3 O'Hare v. Downing, 130 Mass. 16. Forms, page 306. 

> Central Mills v. Stewart, 133 
Mass. 461. 
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ceediugB in insolyency are commenced and such assignment 
is made within a short time after the attachment^ In Maine, 
New Hampshire, and Massachusetts the proceedings in in- 
solvency must be commenced within four months after the 
attachment,' while in Vermont, Rhode Island, and Connecticut 
the time is limited to sixty days.' While the proceedings must 
be commenced in the time specified, that act alone will not 
have the effect of dissolving the attachment ; that can only 
result from the assignment, and if no assignment is made the 
attachment will continue.^ In Massachusetts the attachment 
may be continued by order of the court before whom pro- 
ceedings in insolvency are pending.^ The effect of the statute 
is to make it the duty of the officer holding the property of 
an insolvent debtor upon attachment to surrender it to an 
assignee claiming it by an assignment regular on its face, 
although the proceedings may be afterwards quashed for 
irregularity.^ But in Connecticut it is provided in the stat- 
utes that, in case of proceedings in insolvency, if the property 
does not come into the hands of the trustee for the benefit 
of the creditors, or if the trust is dissolved, the attachment 
is thereby revived.^ In New Hampshire a consent by the 
creditor to a valid assignment for the benefit of all the 
creditors of the debtor will dissolve the attachment,^ and in 
Rhode Island an assignment made for the equal benefit of 
the creditors will have the same effect if it is made within 
sixty days after the attachment.^ 

^ Moots v, Albro, 129 Mass. 9. * Nelson v. Winchester, 133 Mass. 

* Me. Rev. St., ch. 81 , § 68 ; Tayler 435. 

V. Whitefield Lumber Co., 58 N. H. ^ Penniman v. Freeman, 3 Gray, 

369 ; Mass. Pub. St., ch. 157, § 46. 245. 

* Vt Rev. Laws, $ 1820; R. I. ^ Conn. Gen. St, § 523. 

Pnb. St., ch. 337, ( IS; Comn. Gen. * N. H. Gen. Laws, ch. 224, § 34 

Bt, S 523. • B. L Pub. St, ch. 237, § 12. 

« Haley v. Thurston, 60 N. H. 204; 
Wl V. Kejes, 10 Allen* 258. 
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2. AttachmentB dissolved by the act of the creditor. This 
may be by making an amendment to the declaration, by 
consenting to a valid assignment by the debtor for the benefit 
of his creditors, or by fraud in making the attachment or in 
obtaining his judgment It was formerly held that any 
amendment whatever made by the creditor to the writ on 
which the attachment was made would have the efiect of 
vacating the attachment, but that has been considerably 
modified in the later cases.^ The rule may be stated as 
follows : any proper amendment may be made to the deo- 
laration which does not change the form or the cause of 
the action without aflecting the attachment;^ but any amend- 
ment which introduces a new cause of action, or increases 
the ad damnum, or increases the ckdm for which the action 
was originally brought, or introduces new parties, will dis- 
solve the attachment.^ A mere correction of a clerical 
error will not vacate an attachment.^ In Maine it is pro- 
vided by statute that the attachment shall be dissolved 
unless the record shows that there is no judgment for the 
plaintiff except upon the original charges;^ and in Connecticut 
it is provided that no change in the parties to an action 
made by order of the court shall impair any previous attach-^ 
ment of the estate or body of any person remaining a party 
defendant.® In New Hampshire a consent by the creditor 
to an assignment by the debtor for the benefit of all the 
creditors will dissolve the attachment J If a creditor takes 
a bill of sale from the debtor of the property attached, the 

1 Page V, Jewett, 46 N. H. 441 ; Knight v. Dorr, 19 Pick. 48; Tacker 

Cotter t;. Richardson, 125 Mass. 72 ; v. White, 5 Allen, 322. 
Doran v. Cohen, 147 Mass. 342. * Wight v. Hale, 2 Cnsh. 486 ; 

« Id. Diettrich v. Wolffsohn, 136 Mass. 335. 

* Morse v. Sleeper, 58 Me. 329 ; ^ Me. Rev. St., ch. 81, § 68. 

Prince v, Clark, 127 Mass. 599; « Conn. Gen. St., § 891. 

VTillis V. Crooker, 1 Pick. 204 ; f N. H. Gen. Laws, ch. 224, § 34. 
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attachment will be vacated.^ It is a general principle in 
law that fraud vitiates all things, and attachments are no 
exception. Hence, if a creditor fraudulently induces a 
debtor to bring property into this State which is exempt 
fix>m attachment by the laws of the State where the debtor 
lives, and causes the same to be attached, such attachment 
would be of no effect^ If a creditor brings his action upon 
a fraudulent claim, or if he brings the action on a claim 
which is valid in part and fraudulent in part, and intention- 
ally takes judgment upon the whole, such fraudulent act 
will vacate the attachment.' But where a mistake is made 
by the attorney of the plaintiff, and as soon as he discovers 
it he takes steps to rectify it, the attachment is not dissolved.^ 

3. Attachments dissolved by the act of the officer. This 
would happen in case of a failure on the part of the officer 
to retain the proper custody of the property, which has been 
discussed under that subject, and also in case of a frdlure 
on the part of the officer to return his writ to the court* 

4. Attachments dissolved by operation of law. This may 
occur by reference of the suit and of all demands between 
the parties, by a final judgment for the defendant, by a 
compromise or dismissal of the action, by the death of the 
defendant and a decree of administration or of insolvency 
of his estate, or by failure of the creditor to take the prop- 
erty on execution within the time allowed by law. In case 
all demands between the parties, including the suit in which 
the attachment has been made, are referred to a referee for 
settlement, such act will operate to discharge the attach- 



I SUnlej V. Drinkwator, 43 Me. Fairfield v. Baldwin, 12 Pick. 388; 
468. Peirce v. Partridge, 3 Met. 44. 

^ Deyo V. Jenniwm, 10 Alien, 410. ^ Felton v, Wadsworth, 7 CubYl 

* Page V. Jewett, 46 N. H. 441 ; 587. 

« Wilder v. Holden, 24 Pick. 8. 
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ment ; ^ but if the reference is simply of* the suit, and not 
of all demands, the attachment is not dissolved.^ 

This principle has been doubted in a case in New Hampshire, 
and may not be considered as good law in that State ;^ but in 
Maine it has been included in the statutes, where it is pro- 
vided that attachments shall be dissolved by a reference of 
the suit and of all demands between the parties, by an order 
of the court, and the judgment of the court upon the 
report.^ All attachments are dissolved by a final judgment 
for the defendant in the suit in which the attachment is 
made, and also in case the action is compromised, withdrawn, 
or dismissed. By final judgment in this matter is meant 
the judgment in the suit in which the attachment was made 
and not in any suit in error or review.^ 

In several of the States there are statutes providing that 
attachments shall be dissolved by the death of the defendant 
and the appointment of an administrator, or the settlement 
of the estate of the deceased as an insolvent estate. 

In Maine and New Hampshire the attachment is dissolved 
by death in case the estate is decreed to be insolvent, and 
not otherwise. And the decree of insolvency must be sug- 
gested upon the record of the case.® But the death must 
occur before judgment is entered in the suit.^ In Vermont 
the attachment is dissolved by the death of the defendant 
and the appointment of commissioners to settle the estate.^ 
In Massachusetts the attachment is dissolved by death of 
the defendant at any time before the property is taken on 

1 Hill V. HnnneweU, 1 Pick. 192. • Me. Rev. St., ch. 81, § 51 ; N. H. 

' Seavey v. Beckler, 132 Mass. 208. Gen. Laws, ch. 224, § 34 ; Willard v. 

> Page 0. Jewett, 46 N. H. 441. Whitney, 49 Me. 235; Wyman v. 

4 Clark V. Foxcroft, 7 Me. 348; Fox, 59 Me. 101. 

Me. Rev. St., ch. 81, § 68. f Waitt v. Thompson, 43 N. H. 161. 

• Bell V. Bartlett, 7 N. H. 178; ^ Vt. Rev. Laws, § 213a 
Snydam v. Hnggeford, 23 Pick. 465. 
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execution^ if application for administration is made within 
one year after the deaths and an executor or administrator is 
appointed ; and it is the duty of the officer holding property 
under attachment to deliver it upon demand to the executor 
or administrator upon receiving his proper fees and charges.^ 
In Rhode Island the death of a defendant before final judg- 
ment against him in the action in which an attachment was 
made vacates the attachment.^ 

It has been already stated that the officer is required to 
hold the property attached by him for a certain length of 
time after final judgment for the plaintifi*^ in order that it 
may be taken on execution ; and it follows necessarily that 
if it is not taken on execution in the time allowed by the 
law^ the attachment is by that failure dissolved, and the officer 
is then to return the property to the person entitled to receive 
it.^ If the creditor cause his execution to be placed in the 
hands of the officer who made the attachment, he being still 
in office, within the time limited after the judgment, that 
act will be a sufficient notice to the officer that the creditor 
claims to have the goods that were attached applied to sat- 
isfy the execution. When the execution is not placed in the 
hands of the same officer a demand should be made upon 
the officer who attached the goods within the time, or he, 
being without notice that the creditor has not obtained pay- 
ment in any other way, may be obliged to restore the goods 
to the debtor. An execution given to a SheriiF is of the 
same effect as if placed in the hands of his deputy^ 

§ 55. Duty of Officer upon Diasolation of Attachment — 
When an attachment has been dissolved in any of the methods 
hereinbefore indicated, it is clearly the duty of the officer to 

1 Mass. PqK St., eh. 161, §§ 56, 57. BeU v. Bartlett, 7 N. H. 178 ; Stack- 

* Upham»v. Dodge, 11 R. I. 621. pole v. Hflton, 121 Mass. 449. 

* Willard o. Whitney, 49 Me. 236 ; * Humphreys v. Cdbh, 22 Me. dSa 
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restore the property to the person entitled to receive it^ or, 
in case there are subsequent attachments, to hold it for such 
subsequent attachments.^ It is important that the officer 
should be familiar with the law relating to the dissolution of 
attachments, as he has the right to hold the property only 
while the attachment lawfully continues, and if the attach- 
ment is dissolved his right ceases. In the absence of any 
notice that the title of the defendant in the property has been 
transferred to another, the property may safely be delivered to 
the defendant ; but if the officer has received notice of any 
change in the ownership, he must deliver the property to the 
one who owns it If property belonging to a part owner has 
been attached the officer may deliver it to either of the part 
owners. 

§ 56. Service of Copy or Sunmums after Atfaii>iwwmif^ — 
After an attachment has been made a copy of the writ, with 
the officer's return thereon; or a separate summons, is to be 
delivered to the defendant or the defendants or left at the 
last and usual place of his or their abode. This service or 
delivery to the defendant must be made within the time 
limited for the service of an original summons. In Maine, 
New Hampshire, and Massachusetts a separate summons is 
issued in all cases of a writ of attachment which is to be 
served by delivering the summons itself to the debtor ; ^ giving 
him an attested copy thereof or reading it to him will not be 
a sufficient service.* And in New Hampshire the summons 
must be indorsed with the name and office of the officer 
serving the same. This indorsement is not properly made if 
made with a lead pencil, but should be written in inL^ 

1 Dennie v. Smith, 129 Masfi. 143. * Blaochard v. Day, 31 Me. 494. 

* Me. Rey. St., ch. 81, { 17 ; N. H. « Stone v, Spngae, 24 N. H. 

Gen. LawB, ch. 223, J 3 ; Maes. Fab. 309. 
St, ch. 161, § 15. 
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In all the other States a copy of the writ with the officer's 
return thereon of the attachment which he has already made 
is to be delivered to the defendant in the same manner. The 
officer^s return upon the copy should be a copy of the return 
upon the original writ of all the proceedings so far had. 
This return should contain a statement of the property which 
has been attached, sufficiently explicit to gvre the defendant 
reasonable knowledge of what estate or property has been 
taken ; and in Rhode Island it should include a statement of 
the place where the goods were found, and the date and time 
of the day of the attachment^ In all the States the service 
of the copy or summons in a writ of attachment wiU operate 
as the service of a simple summons in case no attachment is 
made or in case a nominal attachment of a chip is made, and 
is in fact, as has been already suggested, a very common 
method of beginning a suit^ In a recent case in New Hamp- 
shire it is held that the service of the summons without mak- 
ing even a nominal attachment will be a sufficient service, 
th6 Court remarking that " the ancient practice of making a 
false return of the attachment of a chip is useless and not 
commendable." • The proper method of service will be found 
fully discussed under the head of Service of a Summons, and 
reference should be had to that topic. This copy or sum* 
mens is to be served after the attachments are all made, and 
in case of succeeding attachments on the same writ only one 
copy need be served.* In case property is found which it is 
desired to attach after the copy has been served, and if there 
is time to attach it before the time limited by law for final 
service of the writ, such property may be attached and another 

^ Yt. Ber. Laws, § 881 ; R. L Pab. v, Storj, 2 Vt 281 ; Peabody v, Ham- 

8t., ch. 207, f 14; Conn. €ton. St., nton, 106 Bfass. 217. 
S 907. < Sanderson v. Taylor, 64 N. H. 

9 Blanchard v. Day, SI Me. 494 ; 97. 
Chase v. Kent, 61 N. H. 76 ; Brewer « U. S. Bank v. Tajkr, 7 Yt 116. 
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copy or summons served upon the defendant^ in which case 
the officer will return that he served the last copy or sum- 
mons only. In addition to this required service, in Maine an 
attested copy of the writ on which the attachment is made is 
to be delivered to the defendant upon his request and upon 
his tendering the legal fees therefor ; ^ and in Rhode Island a 
similar copy is to be given to any person interested in the 
suit who demands the same and pays the fees therefor.^ 

§ 57. Betnm HeceiBary to Perfect Attachment — Refer- 
ence has already been made to the duty of the officer to 
make a return of his doings upon the writ. This is espe- 
cially true where an attachment of personal property has been 
made, as the attachment is not complete and perfect until 
such return is made.^ An officer who commences the service 
of a writ must finish it,^ and it is not properly finished until 
the return has been made in writing of his doings upon the 
writ. There is no way of legally proving the attachment 
except by the return of the officer properly made upon the 
writ.^ The officer may indeed seize personal property ; but 
unless he makes a proper statement of it in writing upon the 
precept, it cannot be deemed an attachment He can also 
hold it until the time when the writ should be returned to 
the. court ; but then the writ must be returned in proper form, 
or the attachment will be dissolved. But the officer can 
make his return at any time before the return-day. And if 
the case is compromised or discharged, the return of the offi- 
cer upon the writ is still the proper evidence of the attach- 
ment.® The safe and proper course for the officer is to make 
up the return upon his writ of each act as soon as possible 

1 Me. Rot. St., ch. 80, § 58. * Tomlinson v. CoUins, 20 Conn. 

3 R. I. Pnb. St., ch. 207, § 29. 365. 

• Clark V. Patterson, 58 Vt. 676; • Weeka v, Sowles, 58 Vt. 696. 

Wiggin V. Atkins, 136 Mass. 292. • Wilder i;. Holden, 24 PicL 8. 
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after it is performed by him ; and then if the action is discon- 
tinued at any time^ the proper evidence will be at hand for all 
that has been done^ and will be a sufficient justification for 
the officer. The return in the case of the attachment of per- 
sonal property should set forth the following facts : a statement 
of all the articles which are taken under the writ ; and if the 
attachment was made by means of copy, the fact of the de- 
livery of such copy, and the time when, and the person to 
whom, it was delivered ; if the goods are sold upon the writ 
by consent, or if they are sold upon request as perishable 
property, the fact of such request or consent, the appraisal, 
the notice, and time and place of sale, and the amount 
received therefor ; or if the attachment has been dissolved 
by giving bond, the fact of the receipt of such bond and the 
return thereof with the writ ; and the fact and manner of 
service upon the defendant of the copy or certificate or sum- 
mons as required by law. 

§ 58. Service of Writ of Eeplevin. — Replevin is a pos- 
sessory action, brought by one owning property, either gen- 
erally or specially, to recover possession of personal property 
which he claims is unlawfully taken or detained by the per- 
son against whom the action is brought^ It is purely a 
statutory process and hence the requirements of the statutes 
must be strictly complied with.^ This process is authorized 
by the statutes in all the States, and the command of the 
writ is to the officer to take certain property which is speci- 
fied in the writ from the custody of a person named therein 
and restore it to the plaintiff.^ 



1 BOliDgB V. Thomas, 114 Mass. Laws, ch. 245 ; Vt. Rev. Laws, § 1218 

570. €t Beq. ; Mass. Pab. St., ch. 184 ; R. I. 

- Bennett v. AUen, 30 Vt. 684 ; Fab. St., ch. 235 ; Conn. Gen. St., 

Spencer v. Bid well, 49 Conn. 61. { 1323 et $eq. 

s Me. BeT. St, ch. 96 ; N. H. Gen. 
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In all the States except Connecticut the officer before he 
shall serve the writ is required to take fix)m the plaintiff or 
from some person in his behalf a bond to the defendant with 
sureties to be approved by the officer, in a penalty of double 
the value of the property to be replevied, and with condition 
that the plaintiff will prosecute the replevin to final judg- 
ment and pay such damages and costs as may be awarded 
against him, and also to return the property to the defendant 
if the final judgment of the court should be to that effect^ 
In New Hampshire the bond is to be given to the Sheriff in- 
stead of to the defendant,^ and it should be made to the 
Sheriff of the county in which the property is taken and not 
to the Sheriff who returns the writ in case the writ is served 
in different counties.^ The value of the property that is to 
be replevied is to be determined, unless the parties to the 
suit agree, by three appraisers, who should be disinterested 
and discreet men, to be appointed and sworn by the officer. 
It is the duty of the officer to make the appointment, and 
the defendant is not entitled to any noticed Although the 
value of the property may be stated in the writ, yet the officer 
must determine the actual value and that will determine the 
amount of the bond which he must require.^ 

An officer having a writ of replevin to serve should at once 
find the property described in the writ and take it into his 
possession; and unless the parties agree as to its value, 
should have it appraised, and then obtain from the plaintiff 
the bond required, and afterward deliver the property to the 
plaintiff.® The officer may commence the service before tak- 
ing the bond, doing only so much as is necessary to effect an 

1 See statutes, supra, * Wolcott v. Mead, 12 Met. 516. 

s N. H. Oen. Laws, ch. 245, § 6. ^ Kimball v. Troe, 34 Me. 84; 

> Claggett V. Richards, 45 N. H. Litchman v. Porter, 116 Mass. S7d. 
sea • Smith 0. Whiting, 97 MaM. 316. 
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appraisal ; hut he should in no case deliver the property to 
the plaintiff until the bond is given.^ The giving of the bond 
is a condition precedent to the service of the writ^ and the offi- 
cer is bound to see that such a bond is given^ and when it is 
given, then the officer is bound to make service of the writ^ 
In the service of the writ he is governed by the law relating 
to the service of a summons or an attachment, this writ being 
a civil process, and having no advantages over any other civil 
process.' In New Hampshire, if any goods, except such as 
are termed *' perishable," are taken on replevin, the person 
from whom they are taken may request the officer serving the 
writ to retain them in his possession ; and if he gives a bond 
to the officer with sufficient sureties in a sum not less than 
double the value of the goods, with a condition that he wiH 
pay all costs and charges of keeping and insuring the goods, 
and all depreciation thereof, if the plaintiff shall prevail 
against him, the officer shall retain the goods in his own cus- 
tody while the suit is pending, subject to such orders as the 
court may from time to time make respecting the custody of 
said goods.^ 

The officer acts at his own peril in taking the bond and in 
determining the value of the gdods and the sufficiency of the 
sureties.^ If he takes a bond in less than double the value 
of the property, or if he takes it with one surety only, or if 
he takes it running to the Sheriff instead of to the defendant, 
except in New Hampshire, he makes himself liable as a tres- 
passer.^ It has been held in Vermont that one surety is 
sufficient on the bond in addition to the plaintiff;^ but it 
would seem that the proper course for an officer to follow 



1 Wolcott V. Mead, 12 Met. 516. 

* Chase v. Steyemi, 11 Me. 128. 

* Maxham v. Day, 16 Gray, 213. 

* N. H. Gen. Laws, cb. 245, § 7. 



• Briggs ». Wiawell, 56 N. H. 319. 
^ Hall 9. Monroe, 73 Me. 123. 
7 Bent V. Bent» 43 Vt. 42. 
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would be to require two sureties in all cases, as by so doing 
there could be no question made as to the number.^ The 
officer is bound to take sureties who are at the time actually 
responsible for the amount, and he cannot excuse himself by 
showing that they were reported to be good, or that the 
plaintiff is of ample ability.^ If they are actually good at the 
time, the officer is justified in taking them, although they 
may afterwards become worthless.^ In Massachusetts the 
officer may have the bond approved by the defendant in 
writing, or he may have it approved by a master in chancery 
in the same manner as a bond to dissolve an attachment, and 
in such a case he will not be liable for the sufficiency of the 
sureties.^ The bond which is taken must contain the pro- 
visions which are specified in the statutes ; ^ and the penalty 
thereof must be expressed in a definite sum. It will not be 
sufficient to state it as ^^ double the value of the property ; " ^ 
the officer should also return the bond to the court to which 
the writ is returnable, and not give it to the plaintiff or his 
attorney, as is the common practice in the return of ordinary 
vmts, for the very obvious reason that as the bond is given 
by the plaintiff for the benefit of another party, it should not 
afterwards be placed in the control of the makerJ In Con- 
necticut no writ of replevin can issue until an affidavit of 
value and a recognizance with sureties is made before the 
authority who issues the writ and a certificate thereof affixed 
to the writ. In that State the officer has no duty to perform 
in reference to the bond. He is simply to execute the 
writ, and is also required to leave a true and attested copy of 
the writ with the defendant or at his usual place of abode 

» Greelj ». Currier, 89 Me. 516. * Mass. Pub. St , ch. 184, §§ 18, 19. 

2 Harriman v. Wilkins, 20 Me. 93. ^ CampbeU v, Morej, 27 Vt. 575. 

s Bank of Middleburjr v. RntlaQd, > Bennett v. Allen, 30 Vt 684. 

33 Vt. 414. 7 Smith v. Whiting, 97 Mass. 316. 
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within three days after sach replevin, and to retain the prop- 
erty in his custody for twenty-four hours after leaving such 
copy, unless the defendant indorses on the writ that he is 
satisfied with the Bu£Bcienoy of the recognizance taken. This 
delay of twenty-four hours is for the purpose of allowing the 
defendant to make application, if he so desires, for a new 
bond or recognizance.^ In all cases of replevin the writ 
should be further served upon the defendant as an original 
summons. 

§ 59. Service of Tnutee Writ — A trustee process, some- 
times called garnishee process, or foreign attachment, or fac- 
torizing, is a writ which commands the attachment of the 
goods and estate of the debtor in his own hands, and also in 
the possession of another person, who is styled a trustee. 
This process is authorized by statute in each of the States, 
and is a common mode of commencing proceedings.^ The 
officer serving it is required to attach the personal property 
of the defendant in his own hands, if he can find any, in the 
same manner as upon a writ of attachment, and also to serve 
the writ upon the persons or corporations who are named in 
it as trustees. This service upon the trustees is to be made 
in the same manner that the writs of summons are served,^ 
and this manner includes time as well as form.^ Such ser- 
vice will have the eflect to create an attachment of the prop- 
erty which is in the hands of the trustee ; but the officer does 
not take the property, and has nothing to do with it further 
than to serve the writ. Of course he cannot serve a writ 
upon a trustee unless the name of the trustee is inserted in 
the writ at the time of service.^ If more than one trustee 

1 Conn. Gen. St., § 1329. > See atatates cited, supra, 

* Me. Key. St, cb. 86 ; N. H. Geii. * Harris v. Doherty, 119 Mass. 

Laws, ch. 249 ; Vt. Rey. Laws, § 1079 ; 142. 

Mass. Pnb. St, ch. 183 ; R. L Pab. * Piatt v, Sanborn, 63 K. H. 115. 

St, ch. 207; Conn. Gen. St, J 1231. 
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is named in the writ, it must be served upon all of them/ 
except in the case of partnerships in Massachusetts and 
Rhode Island^ where it is provided in the statutes that if the 
partnerships are properly described in the writ, a service upon 
one of the partners will be sufficient.^ It has also been de- 
cided in New Hampshire and Connecticut that where a part- 
nership is summoned as a trustee, if one or more of the 
partners reside out of the State, a service of the writ upon 
those who are in the State will be sufficient.^ Names of new 
trustees may be inserted in the writ by the plaintiff at any 
time before the writ is served upon the defendant, but not 
afterwards.^ Ordinarily the interest of a mortgagee of per- 
sonal property in a mortgage which has not been foreclosed 
is not open to attachment ; but in Vermont such interest can 
be attached by leaving an attested copy of the writ in the 
Town Clerk's office, where the mortgage is recorded, with the 
officer's return thereon describing the property and the inter- 
est of the mortgagee therein.^ After the writ has been served 
upon the trustees, it must be served upon the defendant in 
the manner prescribed for the service of an ordinary sum- 
mons ; and this is so even though an attachment of property 
in the hands of the defendant has been made, and even 
though no service may have been made upon any trustee.^ 
In the case of an attachment of property under this form of 
writ no separate summons is neededj In Vermont, how- 
ever, it is provided that if an attachment is made it shall be 
served as a writ of attachment, and if no attachment is made, 
like a writ of summons.^ Successive services of the writ 

1 Warner v, PerkiDS, 8 Casli. 518. 67 Me. 395; Chapman v, Mears, 56 

s Maas. Pab. St., ch. 183, § 7 ; R. L Yt. 389. 

Pnb. St., ch. 207, § 22. * Vt Rer. Laws, § 1103. 

s Atkins o. PrescoU, 10 N. H. « AyeriU v, Mathes, 55 N. H. 617. 

120 ; Fla^g v. Phitt, 32 Conn. 216. ^ Belknap r. Gibbenii, 13 Met. 471. 

« Bowler v. £. & N. A. Railway, * Yt. Rev. Laws, § 1080. 
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may be made upon the trustee at any time before the writ is 
served upon the defendant. Attachments by the trustee 
process may be dissolved in the same manner as in the case 
of a common attachment. 

In Connecticut the officer who has a garnishee process to 
serve shall leave a true and attested copy of the writ with 
the person or corporation named as garnishee at least twelve 
days before the sitting of the court to which the writ is 
returnable^ or such copy may be leffc at the usual place of 
abode of the garnishee. At the time of leaving the copy 
with the garnishee the officer shall make inquiry as to the 
amount then owed by the garnishee to the defendant in the 
action ; and if the garnishee shall make any disclosure to 
the officer^ the officer shall then and there indorse such 
disclosure on said process as a part of his return.^ In Con- 
necticut^ also, in case a corporation is named as a garnishee 
which has its place of business in any other town than that 
in which the secretary resides, service may be made upon the 
corporation by leaving the copy of the writ with the clerk or 
agent or paymaster in the town where the corporation trans- 
acts its business ; and this has been held to apply to a case 
where the secretary was employed in a town different from 
the one where the manufactory is situated, although he might 
Uve in the latter town ; if he was not there as a regular thing 
in the daytime, the service might be made as if he actually 
resided in the other town.^ 

It seems that a trustee cannot accept service of a trustee 
writ, by a written acknowledgment on the writ, to the preju- 
dice of the defendant.^ 

§ 60. Attaohment of Shares in Corporations. — The shares or 

1 Conn. Gen. St., §§ 1231, 1234. * Nelion r. Sanborn, 64 N. H. 

' Adams 0. Willimantic linen 310. 
Co., 46 Conn. 320. 
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interest of a stockholder in a corporation, having a general 
office in the State in which a writ is issued, may be attached 
for the debt of such stockholder. This attachment is made 
by leaving an attested copy of the writ with a copy of the 
return of the officer, or with a memorandum of the attach- 
ment thereon as required in the statutes of the State in 
which such attachment is made with the proper officer of the 
corporation as stated in the statutes. In attachments of this 
kind, where the officer does not take the property into his 
possession, all the essential elements necessary to a title must 
appear of record ; ' and the strictness of this rule may be 
illustrated by a case which occurred in Connecticut, where 
the offioer^s return on the writ was that ^' he left a true and 
attested copy of the writ with J. W. L., the president and 
acting cashier of the bank, E. H., the rc^ar cashier, being 
out of the State," and it was decided that, as the return did 
not state that this copy was left at the place where the cor- 
poration transacted its business, there was no attachment 
made of the stock.^ In Maine the copy, with a notice there- 
on of the attachment signed by the officer, must be left with 
the clerk, cashier, or treasurer, and the officer having the 
charge of the list of the stockholders is required to give a 
certificate of the number of shares owned by the defendant 
upon being shown the writ by the officer making the attach- 
ment.^ The notice of the attachment can be best given by 
placing upon the attested copy of the writ an attested copy 
of the officer's return so &r as it relates to the attachment of 
shares of stock.^ 

In New Hampshire an attested copy of the writ and of 
the officer's return is to be left with the clerk, treasurer, 

1 BeDBon V. Smith, 42 Me. 414. * Me. Rev. St., ch. 81, § 27. 

3 Stamford Bank v. Ferris, 17 * Hagar v. Union National Bank, 

Conn. 259. 63 Me. 509. 
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cashier, agent, or person having the care of the property of 
such corporation.^ 

In Vermont a copy of the attachment with the proper in- 
dorsement is to be left with the clerk of the corporation.^ 

In Massachusetts an attested copy of the writ iind of the 
return of the officer relating to the attachment is to be left 
with the clerk, treasurer, or cashier, and if there is no such 
officer, then with the officer or person who has at the time 
the custody of the books and papers of the corporation. If 
the officer at the time exhibits the writ to the officer of the 
corporation having charge of the stock-books and requests a 
certificate of the shares of the defendant such officer shaU 
give the same.^ 

In Rhode Island an attested copy, with indorsement of the 
date and time of day of service, is to be left with the cashier 
of a bank, the president or secretary of an insurance com- 
pany, or with the treasurer or other officer exercising the 
duties of treasurer in other corporations.^ 

In (Connecticut an attested copy of the process and of the 
accompanying complaint or declaration with the proper in- 
dorsement is to be left with the clerk, secretary, or cashier ; 
or if there is no such officer in the State, then at the principal 
place where the company transacts its business. The officer 
may obtain from the officer of the corporation a certificate 
of the number of the shares held by the defendant.^ In all 
the States except Rhode Island and Connecticut the fran- 
chise of a corporation may be attached in a writ against the 
corporation in the same manner as an attachment is made of 
the shares of stock of a stockholder.^ This right does not 

^ N. H. Gen. Laws, ch. 224, § 13. * Conn. Gen. St., § 919. 

s Yt. Ber. Laws, } 3262. « Me. Key. St., ch. 81, § 28 ; N. H. 

* Mass. Pab. St, ch. 161, §§ 71, Gen. Laws, ch. 224, § 15; Yt. Rer. 

73. Laws, § 3263; Mass. Pab. St., ch. 

« B. L Pub. St, ch. 207, § 22. 105, § SO. 
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exist at common law/ and there does not appear to be any 
statute in the two States named authorizing it^ although 
there is a statute in Rhode Island allowing such franchise 
to be seized upon execution.' 

1 BichardBon v. Siblej, 11 Allen, > B. L Pub. St., ch. 152, § 9. 

66. 
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§ 61. Oeneral Snggegtiong. — There are certain articles of 
personal property which, from their nature and from principles 
of public policy, are not liable to be taken on attachment 
or to be seized upon execution. These are said to be exempt 
from attachment by common law. In addition to these 
there are certain other articles which are declared to be 
exempt by the statutes of the different States. These are 
articles which relate mainly to the comfortable living of the 
debtor and his family, and to his means of earning a liveli- 
hood, and of becoming intelligent, and are said to be exempt 
by statute. An officer who makes an attachment should 
not take any articles of either class, and if he does so except 
under certain circumstances he will be liable to the owner 



104 EXEMPTIONa [CHJLP. IV. 

thereof for the value of such articles.^ Hence it is of great 
importance to the officer that he should know what articles 
are exempt in his own State. It must be remembered, how- 
ever, that the statutory exemptions are liable to be changed 
at any session of the State Legislature, although there is 
little danger of many changes being made in the principal 
articles which are now exempt, and an officer who would be 
accurate should keep himself informed of such changes as 
are made. 

§ 62. Exempted Artidas may be taken, When. — Ordinarily 
there is no duty on a debtor whose property is being attached 
to do any act or say anything with reference to the property 
which is exempt,^ it being the duty of the officer to leave all 
such property ; ^ but there are certain circumstances in which 
the debtor, if he wishes to have the benefit of the exemption, 
must make it known at the time. 

If the statute exempts two articles in the alternative, as, 
for example, in the State of Vermont, where the statute 
exempts one yoke of oxen or steers as the debtor may select, 
the debtor would be called upon to make his choice between 
them if he owned both. In such a case, if he will not do 
so on request, the officer may make the selection for him, 
and he cannot then charge the officer with having taken 
property that is exempt.^ Again, if the articles which are 
exempt are so confused with articles which are not exempt 
that the officer is unable to separate them, the officer may 
call upon the debtor to set apart what he will claim as 
exempt ; and if he does not do so, the officer may take the 
whole.* 

The debtor may waive his right to claim an exemption 

1 Hart r. Hyde, 5 Vt. 328. * Bnaell v. Hardy, 58 N. H. 331. 

s Woods V, Keyes, 14 Allen, 236. * Smith v, Chadwick, 61 Me. 515; 

* Copp V, Williams, 135 Mass. 401. Woods v. Keyes, supra. 
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and may allow exempted property to be taken^ and he may 
even turn out such property to the officer^ and when Buch is 
the case the officer may take it If property that is exempt 
is locked up in a trunk the officer should give the debtor 
an opportunity to remove such property from the trunk, and 
if he refuses, the officer may take the trunk with its con- 
tents ; but in that case he should hold the contents which 
are exempt for the owner, or should return them as soon as 
possible to such owner.^ 

It is provided by statute in Connecticut that when an 
execution debtor owns goods which, if not exceeding a cer- 
tain amount in value, are exempt, and the officer believes 
their value exceeds the limit of the exemption, the officer 
may take them and offer them for sale in the usual manner ; 
and if they sell for more than the amount of the exemption, 
he may pay over that amount, and apply the balance on the 
execution ; but if the sum bid for the property is not equal 
to the amount of the exemption he is to return the property 
to the debtor.^ In Vermont no personal property is exempt 
from attachment on a suit, brought to recover the purchase- 
money thereof 

§ 63. Bzemptioiui at Common Law. — Articles which cannot 
be sold on execution cannot be taken on attachment ; ^ conse- 
quently if the law prohibits the sale of any particular article, 
it cannot be attached. The object of an attachment is, of 
course, to have property which can be sold to satisfy the 
judgment which may be obtained, and the officer has no 
better right than any other person to sell property in viola- 
tion of law. If the sale of intoxicating liquors is prohibited 
by law it would do no good to take them, and hence in 
States where such sale is prohibited they are exempt from 

1 Towns V. Pntt, 33 N. H. 845. > Yt. Laws 1886, No. 67. 

* Conn. Gen. St., § 1166. * Nichols v. Valentine, 36 Me. 322. 
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attachment under the common law^^ and in the same way 
liquors, the removal of which is prohibited by the statutes 
of the United States unless the proper revenue stamps are 
aflbedy are exempt until such stamps are affixed and 
cancelled. 

Books of account, promissory notes, and other evidence 
of indebtedness, commonly called chases in action, are not 
liable to be taken, as the accounts are not liable to be sold, 
and the evidence of the indebtedness is of no value if the 
accounts cannot be collected by the purchaser.^ 

As a general rule money belonging to the debtor is liable 
to be taken; but when that money is in the hands of an 
officer who has collected it upon l^al process, while it 
remains in his hands it is in the custody of the law and is 
not subject to attachment or levy in any fonn.^ 

It has been elsewhere stated that an officer in the service 
of process may not commit any breach of the pieace, and con- 
sequently while the debtor is actually using or wearing any 
article of personal property which is not exempt when not 
in such use such article is exempt for the time, and an officer 
would not be justified in attempting to take it. Any viola- 
tion of law is a breach of the peace, as the term is used in 
this connection, and hence the attachment knowingly of a 
mail wagon and horses in charge of a mail carrier who is 
at the time waiting for the United States mail is a wilful 
obstruction of the mails and invalid.^ 

Articles which cannot be retained in substantially the 
same condition as when they are taken are also exempt from 
attachment by common law. By this is not meant those 

^ Ingalls V. Baker, 13 Allen, 449 ; Grosyenor v. Farmen and Mechanics 
Kiff V. Old Colonj and Newport RaU- Bank, 13 Conn. 105. 
way Co., 117 Mass. 691. « Hardjr o. Tilton, 68 Me. 195; 

s Fitch V. Waite, 5 Conn. 118; Conant «. BickneU, 1 D. Chip. 50. 

^ Harmon v, Moore, 59 Me. 428. 
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articles wbich are called perishable, the attachment of which 
is provided for by statute, but articles upon which labor is 
to be bestowed in order to make them available, as, for 
example, hides in process of tanning, and which must be 
further attended to and cared for in order to make them fit 
for sale.^ On this same principle growing crops are not 
attachable until they are ripe and ready to be harvested.^ 
When such is the case, they may be harvested by the officer 
and taken away, but until that time they are exempt fi'om 
attachment. This applies to what are known as annual 
crops only, and does not extend to standing grass which is 
not considered an annual crop. Such articles then as grow 
from year to year on land, as grass, trees, and the like, are 
not attachable until after they are severed from the soil, and 
the officer has no authority by law to cause such severance.^ 

§ 64. Statutory Exemptions. — Statutes which make prop- 
erty exempt from attachment are passed for the benefit of 
the debtor, and the courts ha\« always given them a liberal 
construction in his favor,'and hence if any doubt exists in the 
mind of the officer as to whether a given article is exempt 
or not he should give the defendant the benefit of the doubt 
and not take the article. The law does not contemplate that an 
unfortunate debtor shall be deprived of everything, including 
the means of earning his living, but it intends to leave him 
in possession of some things suitable for his present needs 
and he is entitled to have the benefit of all the exemption. 
It makes no difference where the defendant resides, whether 
in the State or not, his property is subject to the exemption 
laws of the State where it may be found,^ and the mere 
temporary absence of a debtor from the State does not 

1 Bond V, Ward, 7 Mass. 128. * Hill ». Loomia. 6 N. H. 263; 

s Heard v. Fairbanks, 5 Met. 111. Haskill v, Andzos, 4 Vt. 609. 
* Rogers r. Elliott, 59 N. H. 201. 
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deprive him of the benefit of the exemption laws.^ The 
general exemption laws of the different States are the fol- 
lowing : Me. Rev. St. ch. 81, sec. 62 ; N. H. Gen. Laws, 
ch. 224, sec. 2 ; Vt. Rev. Laws, sec. 1556 ; Mass. Pub. St. 
ch. 171, sec. 34; R. L Pub. St. ch. 209, sec. 4; Conn. Gen. 
St. sec. 1164; and in the further consideration of this sub- 
ject reference will not be made to them except in the case 
of changes by recent legislation. 

§ 65. Wearing Apparel — Suitable wearing apparel of the 
debtor is exempt in all the States ; and in New Hampshire, 
Massachusetts, and Rhode Island, the necessary wearing 
apparel of the family of the debtor is also exempt. This 
includes suitable apparel for labor, with an extra suit for 
days of religious worship and an overcoat at all seasons of 
the year.^ It will also include cloth and trimmings which 
have been purchased by the debtor for a coat or for clothes 
and which have been left at a tailor's to be made up ; ^ but it 
will not include a travelling trunk, a mahogany cabinet-box, 
or a breast-pin.^ 

§ 66. Honaehold Furniture. — Household furniture neces- 
sary for the debtor and his family is also exempt, although 
the amount in value varies in the different States. This is 
not to be limited to those articles which are necessaiy for the 
debtor alone, but will include things necessary for the family, 
domestics, and relations livings with him, but not for his 
boarders. The facts in each case must control, and the ex- 
emption is not to be limited to those articles which are abso- 
lutely indispensable, but has been held to include articles 
which to the common understanding suggest ideas of comfort 
and convenience, as for example, a sofa and carpets,^ a cook- 

1 Rice v. Wadsworth, 59 N. H. 100. « Towns v, Pratt, S3 N. H. 345. 

s Feverljr v. Sajles, 10 N. H. 356. * Davlin v. Stone, 4 Cash. 859. 

* Richardson v. Boswell, 10 Met 
506 ; Ordway v. Wilbur, 16 Me. 263. 
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stove/ a brass tirae-piece/ and in the case of a hotel-keeper 
five carpets^ five dozen knives and forks^ seven lamps, twenty 
small lamps, two fluid lamps, five pails, twelve tumblers, and 
eighteen goblets.^ 

Superfluities, articles of luxury and ornament, are not ex- 
empt ; as, for example, such articles as a piano,^ lace curtains 
suspended from cornices of black walnut and worth one hun- 
dred and seventy-two dollars, a pier-glass worth one hundred 
and twenty-five dollars, and clock with globe worth fifty 
dollars, although it may be the only dock the debtor had.^ 
Articles which are appropriate for household furniture are 
not exempt unless it appears they have been actually used 
for such purposes ; ^ and the debtor may have all the articles 
he owns which may belong to this class and within the limit 
of value exempt, without any regard to the question whether 
in his particular case the articles are necessary or not^ The 
amount in value of such property which is exempt varies in 
the different States. 

In Maine and New Hampshire it may not exceed one hun- 
dred dollars;^ in Massachusetts and Rhode Island, three 
hundred doUars ; while in Vermont and Connecticut there is 
no limit, except that the articles be necessary for the support 
of life. Although furniture to the amount specified is exempt, 
yet if it be destroyed by fire the money which may become 
due from insurance companies for the loss is not exempt from 
attachment by the trustee process.* 

In addition to the household fiuniture which is exempt as 
such, there are certain other articles of the same class which 

^ Hart 9. Hyde, 5 Yt. 328. « Bonrne v. Merritt, 22 Vt. 429. 

* Leavitt v. Metcalf, 2 Vt. 842. f Baylin r. Stone, 4 Cash. 359. 

< Clark V. ATerill, 31 Yt. 512. * Me. Laws 1887, ch. 64. 

« Dunlap V. Edgerton, 30 Vt. 224. * Wooster v. Page, 54 N. H. 125. 
B Hitchcock «• Holmes, 43 Conn. 
528. 
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are specifically named in the statutes as exempt^ and which 
would be considered as in addition to the exemption of the 
household furniture. 

In Maine these are one bed^ bedstead, and necessary bed- 
ding for every two persons^ one cook-stove, and all iron stoves 
used exclusively for warming the building. 

In New Hampshire they are comfortable beds and neces- 
sary bedding for the debtor, his wife, and children, one cook- 
stove, and necessary furniture belonging to the same. 

In Vermont they include all bedding. 

In Massachusetts they are one bedstead, bed, and neces- 
sary bedding for every two persons of the fiamily, and one 
iron stove used for warming the dwelling-house ; and under 
this it has been held that a householder who has neither wife 
nor children is entitled to have one bed and bedding exempt, 
but another bed owned by him and used by persons boarding 
with him is not exempt.^ 

In Rhode Island and Connecticut all beds and bedding 
are included in the term ''household furniture." 

§ 67. Books. — In Maine a debtor is entitled to have ex- 
empt from attachment all family portraits. Bibles, and school- 
books in actual use in the fiimily, one copy of the statutes of 
the State, and a library not to exceed in value the sum of 
one hundred and fifty dollars. 

In New Hampshire the Bibles, school-books, and library 
of the debtor used by himself and his family are exempt, not 
exceeding in value the sum of two hundred dollars. 

In Vermont the Bibles and other books used in the family 
are exempt, also the professional books and instruments of 
the physician and the professional books of a cleigyman and 
attomey-at-Iaw, not exceeding in value the sum of two hun- 
dred dollars. 

1 Brown v. Wait, 19 Pick. 470. 
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In Massachusetts Bibles, school-books, and library used 
by the debtor and his family, not exceeding in value the sum 
of fifty dollars, are exempt. 

In Rhode Island the Bibles, school-books, and other books 
in use in the family, not exceeding in value the sum of three 
hundred dollars, are exempt. 

In Connecticut the debtor's library, not exceeding in value 
the sum of five hundred dollars, is exempt. 

§ 68. Fuel and Provinons. — In all of the States there are 
provisions in the statutes exempting certain articles of fuel 
and provisions, which are procured and designed for the use 
of the debtor and his family. 

In New Hampshire and Massachusetts none of the articles 
are specified, but provisions and fuel which are exempt shall 
not exceed in value the sum of fifty dollars. 

In Rhode Island family stores are exempt with the house- 
hold furniture, but not to exceed in the whole the value of 
three hundred dollars. 

In the other States the articles are enumerated and are as 
follows : — 

Maine. Charcoal, and not exceeding ten cords of wood 
conveyed to the house of the debtor for the use of himself 
and family ; all anthracite coal not exceeding five tons ; all 
bituminous coal not exceeding fifty bushels ; and ten dollars' 
worth of lumber, wood, and bark ; all produce of the farms 
until harvested ; one barrel of flour ; com and grain necessary 
for himself and family, not exceeding fifty bushels ; all pota- 
toes raised or bought for the debtor or his family ; all flax 
raised on one half an acre of land, and all articles manufac- 
tured therefrom for the use of the debtor and his famUy. 

Vermont. Ten cords of firewood or five tons of coal ; 
twenty bushels of potatoes ; all growing crops ; twenty bushels 
of grain ; one barrel of flour; three swarms of bees and their 
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hives and their produce in honey; two hundred pounds of 
sugar and flour^ not exceeding in value the sum of twenty 
dollars, procured and designed for the use of the family; and 
the products from a homestead^ 

Connecticut. Twenty-five bushels of charcoal and two 
tons of other coal ; two hundred pounds of wheat flour ; two 
cords of wood ; two hundred pounds each of beef and fish ; 
five bushels each of potatoes and turnips ; ten bushels each of 
Indian com and rye, and the meal or flour manufactured 
therefrom ; twenty pounds each of wool and flax, or the yam 
or cloth made therefrom. 

The term ^'provisions" includes vegetables planted and 
raised by the debtor for the use of himself and family, and 
ripe for harvesting, although they are not severed from the 
soil ; ^ but it does not include provisions which are procured 
both for the use of the family and for sale, the portion in- 
tended for the family not having been set apart or claimed 
at the time of the attachment to be held for family use.^ If 
the debtor has more provisions than are exempt under the 
law he should claim such portion as he desires to hold as 
exempt at the time of the attachment^ If the debtor is 
unmarried or has no family depending upon him for support, 
and he is a boarder, these articles are not necessary and 
hence are not exempt.^ 

§ 69. Took. — The tools or implements necessary for the 
debtor's trade, occupation, or business are exempt, and in 
Vermont one tool-chest kept for use by a mechanic is also 
exempt.^ In New Hampshire and Massachusetts the value 
of such tools must not exceed the sum of one hundred dol- 



1 Yt. Rev. Laws, § 1894. * Clapp v. Thomas, 5 Allen, 158. 

' Mnlligan v. Newton, 16 Gny, * BUUlo v. Baker, 41 Me. 78. 

211. « Yt. Laws 1884, No. 137. 
* Nash V. Harrington, 4 Allen, 157. 
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lars, and in Rhode Island the sum of two hundred dollars. 
In the other States there is no limit set^ and in these States 
it is of no consequence how valuable they are ; they may be 
of the most improved and expensive character, and if they 
are not machines they will be exempt. The implements of 
a debtor's trade are the tools of a mechanic used by him in 
carrying on his trade or business. The debtor must be a 
mechanic in distinction from a manufacturer. The word 
" business " is of large signification, and denotes the employ- 
ment and occupation in which a person is engaged to procure 
a living.^ And such tools and instruments and fixtures are 
necessary under this statute as the debtor needs to pursue 
his trade, and without which it cannot be carried on success- 
fully or in a convenient and usual manner.^ The tools of a 
person's trade may be exempt although they may be used by 
an apprentice' or an employee,^ and also even though the 
debtor may have suspended the working at his trade for the 
time being.^ And this exemption is not limited to the tools 
of one trade alone, but may include those of several trades, 
but the total amount in value which would thus be exempt 
cannot exceed the amount which is specified as exempt in 
the statutes.^ Whether chattels are exempt as tools of the 
debtor's occupation is a mixed question of law and fact to be 
determined upon consideration of the debtor's employment, 
and the nature, character, and use of the chattels which are 
claimed as exempt ; and in the case of a dispute the officer 
can only act upon his best judgment. These statutes have, 
however, been several times before the courts in the difierent 

> Goddard v. Chaffee, 2 Allen, 395. * Bowling v. Cliirk, 3 Allen, 570. 

s Dowling V. Clark, 3 Allen, 570; • CasweU v. Keith, 12 Gray, 351. 

Woods V. Eejes, 14 Allen, 236 ; Healy ^ Pierce o. Gray, 7 Graj, 67 ; 

V. Bateman, 2 R. I. 455 ; Chnrch and Eager v, Taylor, 9 Allen, 156 ; Baker 

Leeter, petitioners, 15 R. I. 245. v. Willis, 123 Mass. 194; Patten o. 

* Howard u. Williams, 2 Pick. 80. Smith, 4 Conn. 450. 

8 
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States, and the following articles have been held to be tools 
and implements and to be exempt from attachment and 
seizure : — 

The shovels, pickaxe, dung-fork, and hoes of the farmer ; ^ 
the violin and bow of a member of a band, if used by him as 
a means of getting a living ; ^ the simple machines in a boot 
manufactoiy which are worked by the foot or hand;' a 
sewing-machine in addition to the one exempted by statute, 
if the same is needed for carrying on the business of the 
debtor;^ a milliners clock, stove, screen, table-cover, and 
pitcher;^ the comet of a debtor who is a musician, and 
who earns a part of his living by its use, although he is at 
the same time a tinner ; ® the team-wagon, sled, dump-cart, 
and a pair of team harnesses .of a debtor whose occupation 
is that of teaming ; '* the plough, cart-wheels, and other rigging, 
harrows, drags, and such implements of husbandry or of 
manual labor as are appropriate to the business or profession 
of farming,' although it has been held in Massachusetts that 
the cart-wheels, ox-yoke, and bows of the farmer are not ex- 
empt;' such farming tools as are used by hand, including 
hoes, axes, pitchforks, shovels, spades, scythe-snaths, cradles, 
dung-forks, etc., but not machinery or implements used by 
oxen or horses ;'^^* a shovel, spade, dung-fork, three pitch- 
forks, a scythe and snath, potato-hook, hog-hook, common 
axe, broad-axe, adze, hatchet, and five augers, belonging to 
one whose principal occupation is shoe-making, but who lives 
rather isolated and does his own mending and tinkering of 
sleds and ox-yokes;^ a barber's chair and foot-rest used by 

1 Pierce v. Gray, 7 Gray, 67. ^ Rice r. Wadswortb, 59 N. H. 100. 

s Goddard v, Chaffee, 2 Allen, 895. « Wilkinson v. AUey, 45 N. H. 55 1 . 

* l>aniel8 v. Hayward, 5 Allen, 43. * DaOey v. May, Mass. 313. 

4 Rayner o. Whicher, 6 AUen, 292. ><> Garrett r. Patchin, 29 Yt S48. 

• Woods V. Eeyes, 14 Allen, 236. ^ id. 
« Baker v. WiUis, 123 Mass. 194. 
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him in his business ;^ a grindstone kept and used on a fann in 
the ordinaiy manner ; ^ and a sled used in drawing wood and 
timber cut from the land of the debtor to market for sale.^ 

The following articles have been decided not to be included 
in the term '^ tools/' and as not being exempt : Partnership 
property of every kind ; « the printing presses, forms, and types 
of the printer/ and other instruments used in printing,^ al- 
though the contrary seems to have been held in Connecticut ; ^ 
a library of law books ; ® a mill-saw ; ^ a pegging machine ; ^^ 
a portable machine called a billy or jenny ; ^ a machine used 
for shaving or splitting leather;^ a wooden boot used by 
a shoemaker as a sign;^ machineiy used by a bookbinder 
and manufacturer of blank books ; a stove, desk, chairs, and 
other office furniture ;^^ the fixtures and tools of a paper 
mill ; ^ the scales and measures of a storekeeper,^® or of a 
grocer ;^<^ the sample wagon of a pedler;^ the wagon and 
harness of a butcher, although they may be the only ones 
which he may own, and he may need them in his business ; ^^ 
but it has been held in New Hampshire that a physician's 
wagon and harness, used by him in riding to visit his patients, 
and reasonably necessary for the practice of his profession, are 
tools of his occupation, and are exempt ; ^ but a wagon used 
only for convenience or pleasure is not exempt as a tool.'^ 



1 Allen r. Thompson, 45 Vt. 472. 
« White V. Capron, 52 Vt. 634. 
» Parehley v. Green, 58 N. H. 271. 

* Pond V. KlmbaU, 101 Mass. 105. 

* Danforth r. Woodward, 10 Pick. 
483. 

* Spooner v. Fletcher, 3 Vt. 133. 
V Patten p. Smith, 4 Conn. 450. 

' Church and Lester, petitioners, 
15 B. I. 245. 

' Batchelder v. Shapleigh, 10 Me. 
135. 
^ Knox 9. Chadhoume, 28 Me. 160. 



u Eilbom V, Demming, 2 Vt. 404. 
1' Heniy v. Sheldon, 35 Yt. 427. 
u Wallace v. Barker, 8 Yt. 440. 
1* Seeley r. Owillim, 40 Conn. 106. 
^ Smith v. Gibbs, 6 Graj, 298. 
M Wilson V, Elliot, 7 Gray, 69. 
IT Wallace v. Bartlett, 108 Mass. 52. 
IB Gibson 9. Gibbs, 9 Gray, 62. 
M Carty v. Drew, 46 Yt. 346. 
» Bichards v. Hnbbaid, 59 N. H. 
158. 
SI Parshley v. Green, 58 N. H. 271. 
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In Massachusetts railroad cars and engines in use^ and 
making regular trips on a railroad^ and steamboats in use upon 
water routes are exempt from attachment at any time within 
forty-eight hours of the time fixed for their departure, unless 
the officer first demands of the owners or managers thereof 
other property upon which to make an attachment to the 
value of the ad damnum in the writ, and is refused. And 
no ship or vessel shall be attached unless the declaration is 
inserted in the writ, and the proper affidavit made by the 
plaintiff is affixed thereto.^ 

§ 70. Farmi2ig Implements. — In Maine and Vermont, in 
addition to the articles which would be exempt from attach- 
ment under the term of ^'tools,*' certain articles of farming 
implements are also exempt. 

In Maine these are one plough ; one cart or truck wagon, 
or one express wagon,^ but this will not include a pedler's 
wagon; ^ one harrow ; one yoke, with bows, rings, and staples ; 
two chains ; one ox-sled ; and one mowing-machine. 

In Vermont they are one two-horse wagon, with whiffle- 
tree and neck-yoke, or one one-horse wagon used for purposes 
of teaming,^ or one ox-cart, as the debtor may choose ; one 
sled or one set of traverse sleds, either for horses or oxen, 
as the debtor may select ; two harnesses ; two halters ; two 
chains ; one plough ; one ox-yoke ; but the four articles last 
named, together with the oxen, steers, or horses which the 
debtor may select for team work shall not exceed two hundred 
and fifty dollars in value. 

§ 71. Sewing-Hadunes. — In all the States except Rhode 
Island one sewing-machine, kept for the use of the debtor 
and his family, is exempt from attachment; and this would 
doubtless mean one machine in addition to any which would 

1 Mass. Pub. St., ch. 161, § 39. ■ Smith ». Chane, 71 Me. 164. 

s Me. Laws 1887, ch. 64. « Yt. Laws 1884, No. 137. 
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be exempt as a tool of a person's trade, under the term of 
''tools." ^ In Maine and Massachusetts such machine must not 
exceed in value the sum of one hundred dollars, and must be 
in actual use by the debtor or his family. There is no limit 
in value in the other States. In C!onnecticut such machine, 
in order to be exempt, must be the property of the person 
using it, or the property of a person having a family. '' Actual 
use," or '' kept for use," does not mean that it must be in actual 
use at the time of the attachment, but refers rather to the 
case where the machine is kept for the purpose of use, as 
needed in the family.^ 

§ 72. Working Cattle and Hones. — In Connecticut the 
horse of any practising physician or surgeon, of a value not 
exceeding two hundred dollars, and his saddle, bridle, harness, 
and buggy are exempt 

In Maine a debtor may have exempt one pair of working 
cattle, or instead thereof one pair of mules, or one or two 
horses, not exceeding in value three hundred dollars. Under 
the term ''working cattle" may be included a bull which is 
used by the defendant for work, although he has no other 
cattle.' The debtor cannot hold oxen and horses both as 
exempt, but he has the right of election as to which he will 
keep ; and if he desires to avail himself of that right, he must 
signify his wishes to the officer when the attachment is made, 
if he has an opportunity to do so, otherwise he will be 
deemed to have waived his right.^ If a debtor has two 
horses which together exceed in value the sum of three 
hundred dollars, he may elect which he will claim as exempt, 
but even then he cannot retain a horse which is worth more 
than that amount, as such horse is not exempt^ If the only 

1 Bavner v. Whicher, 6 Allen, 292. * Colson v. Wilson, 68 Me. 416. 

s See Rowell v. PoweU, 53 Vt. 302. & Everett r. Herrin, 46 Me. 360. 

* Bowzej 0. Newbegin, 48 Me. 410. 
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horse which the debtor owns is worth more than three hun- 
dred dollars, it is not exempt. Where the debtor has neither 
oxen nor horses of the stated value, a colt which he may own 
may be exempt.^ If the debtor has more than one pair of 
working cattle or muleSi or if the two horses exceed in value 
three hundred dollars, he may elect which pair of cattle or 
mules, or which horse, shall be exempt. If he has a pair 
of mules or one or two horses so exempt, he may also have 
exempt for each of said mules or horses one harness not 
exceeding twenty dollars in value, and one horse-sled not ex- 
ceeding in value twenty dollars ; • but if he has at the same 
time an ox-sled, he may elect which sled shall be exempt. 

In New Hampshire a debtor may have exempt a yoke of 
oxen or a horse, when required for farming or teaming pur- 
poses, or other actual use. If the debtor, when requested, 
refuses to elect whether he will retain the oxen or the horse 
as exempt, the officer may take which he chooses, and the 
debtor cannot afterwards complain.' A horse required for 
actual use by the owner, in the business of selling goods by 
sample, as a commercial traveller, has been considered as 
exempt from attachment.^ The question whether a horse, 
when it is attached, is required for the owner's use, is a 
question of fact ; ^ and as bearing upon this, the situation, 
circumstances, employment, and needs of the debtor and his 
family are competent to be considered,^ and also the fact 
that the horse was used to convey the children to school and 
to church,^ and also the debtor s intention to use the horse, 
if not at the time, then within a reasonable time thereafter.^ 
But if a debtor claims and obtains an exemption of a horse 

1 Kennedy v, Bradbnrj, 55 Me. * Cutting v. Tappan, 59 N. H. 562. 

107. » George v. Fellows, 60 N. H. 398. 

« Davis V. Webster, 59 N. H. 471. • Id., 59 N. H. 206. 

s Towne i^. Marshall, 64 N. H. 460. ^ Jaqaith v. Scott, 63 N. H. 5. 
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from attachment, he cannot afterwards claim an exemption 
of oxen which were attached at the same time, althongh the 
horse was not his property.^ The exemption of a horse does 
not include therewith a wagon and harness.^ 

If a debtor owns horses not covered by mortgage, and 
also owns one which is mortgaged, one of the unincumbered 
horses is exempt from attachment^ 

In Vermont there may be exempt one yoke of oxen or 
steers, as the debtor may select, or two horses kept and 
used for team work, and such as the debtor may select in 
lieu of oxen or steers, but not exceeding two hundred dollars 
in value. A yoke of steer calves, less than one year old, 
come within the letter and within the intent and meaning of 
the statute, and are exempt^ The debtor may select from 
his oxen or steers the yoke he would keep exempt, and if 
the attachment was made in his absence he may claim the 
benefit on his return.^ So, in regard to a horse, if the de- 
fendant has several, but claims to own but one, that would 
be considered a sufficient selection.® In a case where a 
defendant had sold one pair of horses on a conditional sale, 
and had only one pair left, the latter pair was held to be 
exempt^ The tertn " team work " refers to work done by a 
team, as a substantial part of a man's business, as in farming, 
staging, express carrying, drawing of freight, peddling, trans- 
porting of material, etc., and is plainly distinguished from 
its use as a matter of convenience, in going to or from one's 
business, and from family use for pleasure, exercise, or recre- 
ation.^ It has been held to be a question for a jury to 

1 Barney v. Keniston, 58 N. H. 168. * Haskins v. Bennett, 41 Vt 698. 

* Somen v. Emenon, 58 N. H. 48. * Plimpton v. Spragne, 47 Vt. 467. 

* RichardBon v. Chase, 64 N. H. ^ Wilkinson v. Wait, 44 Vt. 508. 
617. 8 Hickok v. Thayer, 49 Vt. 372. 

« MondeU v. Hammond, 40 Vt. 
641. 
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decide whether a horse owned by a lightning-rod agent^ 
and which he used once to draw stone, once to draw lumber, 
and had let once to move a man, was kept bj Iiim for team 
work.^ The term *' kept and used " does not mean that it 
must be in actual use at the time of the attachment. It will 
be exempt where it has been used for such purposes, or 
where it is kept with an honest intention of so using it 
within a reasonable time.^ And it is not necessary that it 
be used exclusively for team work, but it may at the same 
time be used for other purposes.^ But a colt owned by a 
debtor who worked out by the month and lived at home 
with his father, and which he used a little about his father's 
place, and intended to use for team work when it should be 
grown up, is not exempt.^ A colt is not exempt, even though 
it may have been received in exchange for a horse.^ 

In Massachusetts and Rhode Island there does not appear 
to be any exemption either of working cattle or horses. 

§ 73. Domestic Animak — In all the States one cow is 
exempt from attachment and seizure. In Connecticut such 
cow may not exceed in value the sum of one hundred and 
fifty dollars, in Vermont the sum of one hundred dollars,* and 
in Rhode Island she must be the property of a householder. 
In Maine, in addition to one cow, the debtor may have 
exempt one heifer under three years old, or if he has no 
oxen, horse, or mule, he may have two cows exempt. The 
term '^ cow " would include a heifer which has not b^un to 
give milk if the debtor has no other cow.^ 

If the debtor owns two cows, one of which is mortgaged 

1 Hickok V. Thayer, 49 Vt. 872. « Vt. Laws 1886, No. 62. 

2 RoweU r. PoweU, 53 Vt. 302; ' Dow v. Smith, 7 Vt. 465; Free- 
Steele v. Lyford, 59 Vt. 230. man v. Carpenter, 10 Vt. 433 ; Car- 

• Webster r. Ome, 45 Vt. 40. ruth v, Grassie, 11 Gray, 211 ; John- 

• Sullivan v. Davis, 50 Vt. 648. son v. Babcock, 8 AUen, 583. 

• Connell v. Fisk, 54 Vt. 381. 
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and the other is not, the cow which is not mortgaged will 
be exempt^ 

If the debtor has more cows than are exempt, he has the 
right of election which he will retain, but that right must be 
exercised at the time of the attachment, if he is present ; ^ 
biit if the attachment is made in his absence, he must claim 
the right on his return,^ or at least within a reasonable time 
thereafter, and, unless there is some good reason therefor, 
six days would be considered too long a time to wait before 
making his claim.^ 

This exemption of a cow extends to the case of a person 
residing out of the State and where his only cow has strayed 
into the State.^ 

It is the duty of the oflScer making an attachment to leave 
the exempted cow or cows in the possession of the debtor, 
and if he unintentionaUy takes all the cows which the 
debtor has, upon learning that fact he should at once return 
the number which are exempt. In one case in New Hamp- 
shire the officer was present to make an attachment of some 
cows, and they were pointed out to him by the debtor with 
the remark that there were more in the field, and the officer 
took those which were pointed out to him. He afterwards 
learned that he had taken all the debtor's cows, upon which 
he sent back one, which the debtor received. In the opinion 
the Court says : ** To make the officer a trespasser for ex- 
ceeding or abusing his authority he must be shown to have 
committed acts which persons of ordinary care and prudence 
would not under like circumstances have committed, and 
have made such a departure from duty as to warrant 
the conclusion that he intended from the first to do wrong, 

1 Tiyon V. Mansir, S Allen, 219 ; ' Haskins v. Bennett, 41 Vt. 698. 

Greenlttif v. Sanborn, 44 N. H. 16. * Savage v, Davis, 134 Mass. 401. 

s Sumner r. Brown, 34 Vt 194. » Haskill v. Andros, 4 Vt. 609. 
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and to use his l^al authority as a cover for an illegal 
act"i 

In all the States except Rhode Island sheep to a certain 
number, and in some eases to a certain value, are exempt 

In Maine the exemption includes ten sheep and the wool 
from them and the lambs raised from them until they are one 
year old. 

In New Hampshire six sheep and the fleeces from the same 
are exempt. 

In Vermont ten sheep, not exceeding in value the sum of 
one hundred dollars,^ are exempt and one year's product 
of such sheep in wool, yam, or cloth. 

In Massachusetts six sheep are exempt. 

In Connecticut ten sheep, not exceeding in value the sum 
of one hundred and fifty dollars, are exempt. 

If the debtor own an undivided interest in any number of 
sheep he will only be entitled to hold as exempt his interest 
in the number which is declared exempt under the statutes ; 
as, for example, if he owns an undivided half in twenty 
sheep in the State of Vermont, his interest in ten sheep 
only will be exempt and not his interest in the whole 
number.* 

One or more swine are exempt in all the States. In 
Maine the exemption includes two swine; in New Hampshire 
one hog and one pig and the pork of the same when slaugh- 
tered, but this does not mean the pork in addition to the 
hog and pig ;^ in Vermont the debtor's best swine or the meat 
of one swine ; in Massachusetts one swine alive or dead ; ^ 
in Rhode Island one hog and one pig, the property of a 
housekeeper, and the pork of the same when slaughtered; 



1 Davis V. Webster, 59 N. H. 471. 

s Vt. Laws 1886, No. 62. 

* White V, Capzon, 52 Vt. 634. 



* Parker v. Tirrell, 19 N. H. 201. 

* Gibson v, Jennej, 15 Mass. 205. 
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and m Connecticut two swine and the pork produced from 
two Bwine, or two swine and two hundred pounds of pork. 

Poultry not exceeding in value twenty-five dollars is 
exempt in Connecticut^ live poultry not exceeding in value 
ten dollars in Vermont, and in Maine and New Hampshire 
domestic fowl not exceeding fifty dollars in value.^ 

§ 74. Hay. — In Rhode Island a housekeeper is entitled to 
have one and one half tons of hay exempt ; and in Massachu- 
setts and Connecticut any person may have two tons, and in 
New Hampshire, four tons of hay, exempt. 

In Vermont sufficient forage is exempt to keep not exceed- 
ing ten sheep, one cow, and the oxen or steers or horses 
which are exempt, through one winter. This exemption of 
forage is an independent claim of right, and is not conditioned 
upon the debtor's having exempted animals to consume such 
forage.' 

In Maine a sufficient quantity of hay is exempt to keep all 
the stock which the debtor has and which is exempt, through 
the winter season ; and under this statute it has been held 
that a debtor is not entitled to have hay exempt unless at the 
time of the attachment he actually owns stock which is 
exempt, and then he can only retain hay for such stock as 
he has.' 

§ 75. Stock in Trade. — In Maine and Massachusetts mate- 
rials and stock designed and procured by the debtor and 
necessary for carrying on his trade or business, and intended 
to be used or wrought therein, and not exceeding fifty dollars 
in value in Maine and one hundred dollars in Massachusetts, 
are exempt.'* Under this law one who keeps a store for the 
purpose of buying and selling merchandise is not to be con- 

1 N. H. Laws 1883, cb. 3. * Fobs o. Stewart, 14 Me. 312; 

* Kimball v. Woodruff, 65 Vt. Wentworth v. Saw^rer, 76 Me. 434. 
329. « Me. Laws of 1887, ch. 64. 
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sidered as canying on a trade^ and stock and materials kept 
for the purposes of sale are not exempt.^ If the stock be 
purchased for the purpose of use in the trade of a debtor, 
and he subsequently changes his mind, the stock will not 
then be exempt. This was so held in the case of a sale by 
I the debtor of his stock in a manner claimed to be fraudulent 

j as to his creditors.^ As in the case of tools, the stock which 

is exempt is not to be limited to one trade, but may include 
several, but not to exceed in the aggr^ate the value of one 
hundred dollars.® 

§ 7Q. Military Equipments. — The uniform, arms, and equip- 
ments of every officer and soldier in the militia are exempt. 
In Vermont the debtor may also have as exempt the pistols, 
side arms, and equipments used by a soldier in the service of 
the United States and kept by him or his heirs as mementos 
of his service ; and in Rhode Island the arms, ammunition, and 
equipments of any person which are kept for use and not for 
sale are exempt. Musical instruments owned by any member 
of the militia for military purposes are exempt in Connecticut 
§ 77 • Mifloellaneous Ezamptions. — In Maine, Massachusetts, 
and Connecticut a boat, with the rigging, belonging to a fish- 
erman or oysterman is exempt In Maine this exemption 
is limited to one boat not exceeding two tons burden, usually 
employed in the fishing business, and belonging wholly to an 
inhabitant of the State. 

In Massachusetts it is limited to the boat, fishing tackle, 
and nets of fishermen, actually used by them in the prosecu- 
tion of their business, to the value of one hundred dollars. 
In Connecticut it is limited to one boat, owned by one 

1 Wilaon v, Elliot, 7 Gxaj, 69; lett, 106 Mass. 52; Batchelder v. 
Gibson v. Gibbs, 9 Graj, 62; Reed r. Frank, 49 Vt. 90. 
Neale, 10 Gray, 242 ; Wallace v. Bart- > Stevenson v. White, 5 Allen, 148. 

* Eager v. Taylor, 9 Allen, 156. 
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persoDy and used by him in the business of planting or taking 
oysters or clanis^ or taking shad, together with the sails, tackle, 
rigging, and implements used in said business, not exceeding 
in value two hundred dollars. 

In all the States the interest of a debtor in one pew in the 
meeting-house, where he or his family usually worship, is 
exempt 

In all the States the debtor^s interest in one lot or right of 
burial in any cemetery is exempt ; and in Maine, if a person 
appropriates for a burying-ground not more than one half an 
acre, or for a family burying-ground not more than one fourth 
of an acre of land, and causes a proper description thereof 
to be recorded in the R^stry of Deeds in the same county, 
such land so appropriated is exempt.^ 

In Vermont the exemption of a lot includes the monuments 
and structures thereon.^ 

By the United States Statutes of 1866, chapter 106, the 
amount of pension money which may become due to any pen- 
sioner is exempt from attachment while the same remains in 
the hands of any pension officer or agent, or is in the course 
of transmission to the pensioner; and in Connecticut it is 
further provided by statute that such pension moneys are 
exempt while in the hands of the pensioner; but in other 
States it has been decided that this exemption ceases as soon 
as the money is drawn upon the check, and the proceeds of 
such check are liable to attachment.^ 

In Massachusetts shares in co-operative associations, not 
exceeding twenty dollars in the aggregate, are exempt ; and 
in Maine at least two shares in any loan and building associ- 
ation are exempt.^ 

1 Me. Rer. St., ch. 15. §§ 6-8. 113 ; Friend v, Gftrcelon, 77 Me. 25 ; 

s Vt. Rev. LawB, § 3211. Martin v. Harlbnrt, 60 Vt 364. 

• Spelman v. Aldrich, 126 Mass. * Me. Rev. St., ch. 47, { 138. 
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In Connecticut no interest in real or personal estate owned 
by a man in right of his wife can be taken by attachment or 
execution against him during the life of the wife or of any 
child that is the issue of their marriage, except for debts 
contracted by him for the support of himself, or of such 
issue, after his acquiring such interest.^ 

I Ck)im. Gen. St., § 1165. 
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CHAPTER V. 

ATTACHMENT OF REAL ESTATE. 

§ 78. GeneTal Directionfl. 

79. On what Writs. 

80. What may be Attached. 

81. Copy or Certificate to be made. 

82. Copy to be Filed. 

83. Filing fixes the Attachment. 

84. Officer may Demand an Aocomit. 

85. Officer has no Right to the Property. 

86. Senrice on the Defendant. 

87. Real Estate Fraudulently Conveyed. 

88. The Return. 

§ 78. General Bireotioiis. — An officer is not required to 
attach real estate unless directed to do so/ but when so 
directed should attend to it at once* In general, the method 
of attaching real estate is as follows: Upon receiving the 
writ, with instructions to make such attachment, the officer 
should make a memorandum on the writ that he attaches real 
estate, and, within the time specified in the statutes of his 
State, make an attested copy of his writ, and of so much of 
his return thereon as relates to the attachment of real estate, 
or make up the certificate required by the statutes, as the case 
may be, and file the same in the office of the Register of 
Deeds, or Town Clerk, as the statutes require, and afterward 
serve the writ upon the defendant and return it in proper 
form to the court from which it issued, or to which it is re- 
turnable. In making an attachment of real estate, the pro- 
ceedings are entirely matters of public record The officer 
does not take the property into his possession, and is not 

1 Allen V. Rnndle, 50 Conn. 588. 
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even required to enter upon or view the same^^ and in such 
case it is important that all the steps required by the stat- 
utes shall be carefully and accurately taken. These will 
now be considered in detail. 

§ 79. On what Writs. — Real estate may be attached on 
all writs issuing from the courts of general jurisdiction; 
namely^ the Supreme, the Superior, the Common Pleas, and 
the County ; and in all the States except Maine and Massa- 
chusetts, on all writs from any court. But in the two States 
last named it cannot be attached on writs from the lower 
courts, unless the amount of debt or damages claimed exceeds 
twenty dollars.^ 

§ 80. What may be Attached. — In general terms, all the 
debtor's interest in real estate, whether in fee, in possession, 
reversion, or remainder ; all rights of entry upon lands ; all 
rights of redeeming real estate from mortgage, or from sales 
for taxes or on execution; and, in some cases, real estate 
which has been conveyed away in fraud of the creditors of the 
debtor.' Only the l^al title to real estate can be attached, 
and an equitable interest therein cannot be reached in thia 
way.^ A right acquired in any legal mode to a conveyance 
of real estate, though resting entirely in contract, is attach- 
able property, and may be seized and sold upon execution ; ^ 
as, for example, the interest of an obligee in a bond to convey 
real estate, provided he has not forfeited his rights.^ In 
Rhode Island interests in lands of a longer duration than 
one year are to be considered as real estate under the law 
relating to attachments.^ But the right of a mortgagee of 
land cannot be attached, at least before entry to foreclose, or 

1 Taylor v, Mixter, 11 Pick 341. <^ NeQ v. Tennej, 42 Me. 322. 

' Me. Rev. St., ch. 81, § 57 ; Mass. * Honiiton v, Jordan, 35 Me. 520; 

Pab. St., ch. 161, § 38. Brett v. Thompeon, 46 Me. 480. 
^ Hall V, Sands, 52 Mel 855. "^ Mayhew v, Hathaway, 5 R. L 

4 EendaU v. Gibhs, 5 R. I. 525. 288. 
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a release by the mortgagor.^ But with this the officer has 
Yery little, if anything, to do, as the method of attachment 
is the same in all cases, except in the case of an attachment 
of real estate fraudulently conveyed. 

§ 81. Copy or Oertifloate to be Made. — In all cases an 
attested copy of the writ, and so much of the return as 
relates to the attachment of real estate, must be made by 
the officer, and filed in the proper office. The important 
part of this is the return, as that indicates the property 
which is attached.^ 

Such a description of the land which is to be attached as 
would be sufficient to convey it by a deed should be put 
into the return.' 

In Maine it is provided by statute that the officer shall 
make an attested copy of so much of his return as relates 
to the attachment of real estate, with the value of the de- 
fendant's property which he is commanded thereby to attach, 
the names of the parties, the date of the writ, and the court 
to which it is returnable.^ 

In New Hampshire, Massachusetts, and Rhode Island the 
officer is to make a copy of his writ, and of so much of his 
return thereon as relates to the attachment of real estate ; ^ 
and in Vermont he must make a true and attested copy of 
the writ, with a description thereon of the estate so attached ;^ 
and in Connecticut he is first required to make a certificate 
of attachment, describing the land attached, with reasonable 
certainty, and specifying the parties to the suit, the court to 
which the process is returnable, and the amount of damages 
claimed, and afterward he is to prepare a certified copy of 

1 Manh v. Aoatin, 1 Aflen, 235. <^ N. H. Gen. Laws, ch. 224, | 8 ; 

s McKenxie V. Ransom, 22 Vt. 324. Mass. Pab. 8t., ch. 161, § 62; B. L 

• Howard v. Daniels, 2 N. H. 137. Pub. St., ch. 207, § 12. 

* Me. Rer. St., ch. 81, | 59. See • Yt. Bey. Laws, f 874. 
Forms, page 311. 
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the process under which the attachment was made, with an 
indorsement of his doings thereon.^ While the provisions 
of the statutes in reference to the matter differ somewhat, 
the essential features are the same; and the easiest and 
simplest way in which to comply with their requirements 
would be for the officer to make an attested copy of the 
writ, which will give all the &cts required, and an attested 
copy of the return thereon. But then he must be careful to 
see that the copy of his return is attested, as well as the 
copy of the writ^ The courts will give effect to the returns 
made by the officers, although informally made, when the 
intent is sufficiently disclosed by the language used as to be 
discernible; but in one case where there were three defend- 
ants, and the officer's return was that he had attached all the 
right, etc., of the defendant, without naming which one, it was 
held that the return was too obscure and uncertain to have 
the effect of an attachment against either.' 

In another case the officer, in stating the names of the 
parties in his certificate, expressed them as ^'R. G. Lincoln 
V8, John B. Jones et ah. ;" and the court held that this was 
a good attachment of real estate of Jones, but not of the 
other defendants, their names not appearing.^ 

A very common method of describing the estate to be 
attached is : '' all the right, title, and interest of the within- 
named defendant, in and to any real estate in the county 
of j' and this has been held to be a sufficient descrip- 
tion.^ A variance between the original and the copy left 
with the recording officer in a trifling and unimportant par- 
ticular would probably not invalidate the attachment, but 

1 Conn. Gen. St., § 916. > Roberts v. Bonnie, 23 Me. 165 ; 

> Farrin v. Bowse, 52 Me. 409. Moore v. Kidder, 65 N. H. 488 ; Tay- 

* Hathaway v, Larrabee, 27 Me. lor v, Mixter, 11 Pick. 341; Wood- 
449. Hvard v. SartweU, 129 Mass. 210. 

* Lincoln v. Strickland, 51 Me. 321. 
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the officer should be carefiil to see that there is no variance 
whatever.^ 

§ 82. Copy to be filed. — This copy or certificate is to be 
filed in the office in which a deed of the real estate which is 
to be attached should be recorded.' If real estate which 
is to be attached lies in more than one county or in more 
than one town in those States where deeds are recorded with 
the Town Clerk, a copy or certificate must be filed in each 
town or county. 

As an officer cannot lawfully do any act by virtue of a 
process until he receives it, no attachment of real estate can 
be made by the filing of a copy or certificate, by the officer, 
before he has received the writ.' In Mame, if the certificate 
or copy is filed in the Registry within five days after the 
attachment is made, the attachment is considered as relat- 
ing back to the time of the attachment ; and the same rule 
applies in Massachusetts, if filed within three days, and in 
Connecticut, if the copy of the writ is filed within four days 
after the certificate is filed. In these States, in estimating 
the days which have been referred to, Sundays and fractions 
of a day are not to be counted.^ In the other States the 
attachment takes effect from the time the copy is filed, and if 
for any reason the copy should not be filed within the time 
limited in the States which have been named, the attach- 
ment will date from the time when it is so filed. The officer 
is required to lodge or file the copy in the proper office ; 
this does not mean he must deposit it himself, although it 
would be better for him to do so. He may send ft by a 



1 Hnntington v. CoUeigh, 5 Yt. 401 ; B. L Pab. St; ch. 207, { IS; 

49. Conn. Gen. St, $ 916. 

< Me. Key. St, ch. 81, § 59 ; N. H. < Wales v. Clark, 43 Conn. 183. 

Gen. Laws, ch. 224, § 3; Vt Rev. ^ Hannnmv.ToarteUott, 10 Allen, 

Laws, { 874; Mass. Laws 1889, ch. 494. 
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servant^ or by mail; or in any other way ;^ but by so doing he 
takes the risk of its not reaching the office, in which case 
he becomes liable for any damages that may result. In his 
return upon the writ, he must state that the copy or certifi- 
cate is so filed, and it will not be sufficient to say that he 
'' put the copy into the post-office, directed,'* eta, unless he 
can also add that it was received and filed.' At the time 
of depositing the copy or certificate the officer must pay the 
fee of the Clerk or Register, and charge it as a part of his 
fees in the case. 

§ 83. Filixig fixes the Attaehment — The leaving of the copy 
or certificate constitutes the attachment,' and the officer is 
not required to see that the Clerk does his duty with ref- 
erence to indexing or recording it.^ In the case of two 
attachments of the same estate by different officers, the one 
who lodges his copy or certificate first has the first attach- 
ment, although his may be the second writ in point of date 
of issuance.^ In a case where a Sheriff left his copy with 
the Town Clerk, and afterward and before the return-day 
altered his return of the attachment, and went to the Town 
Clerk's office and amended the copy of the return which 
had been left there, it was decided that the attachment was 
made at the time when the amended return was left with the 
Clerk.« 

§ 84. Officer may demand an Aocomit — In New Hampshire 
it is provided by statute that where an attachment is made 
of an equity of redemption of real estate from a mortgage, 
the officer who serves the writ may demand of the mortgagee, 

^ Pemigewaflset Bank v. Bom- ^ Sykes v. Keating, 118 Mass. 517. 

ham, 5 N. H. 275. * Kittredge v. Bellows, 7 K. H. 

3 Kendall v. Irving, 42 Me. 339. 399. 

See Forms, page 810. * Cogswell v. Mason, 9 N. H. 48. ^ 

* PemigewassetBankv.Bnmham, 
iupra ; Braley v. Fzench, 23 Y t. 546. 
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or of the person to whom the money is to be paid, an ac- 
count under oath of the amount due him, and if such account 
IB not rendered within fifteen days, or if a false account is 
rendered, the attachment shall hold the estate unincumbered.^ 

But under this statute the officer is not required to make 
a demand ; he may do so for the convenience of the creditor, 
but need not make any mention of it in his return.^ This 
demand can be made at any time while the attachment con- 
tinues, and should be in writing ; but in the description of 
the property it is not necessaiy to use the exact terms in the 
mortgage.' It can also be made after a levy has been com- 
menced, and the demand should state that the officer has 
attached or has levied, and not that he is about to levy.^ 
If a demand is made it must be for the amount due at the 
time of making the demand.^ 

§ 85. Offloer has no Bight to the Property . — Where real 
estate is attached the officer serving the writ gains no right 
to the property, or to the possession thereof, by reason of 
the attachment,^ and is not in any event accountable for the 
property, or for its rents, incomes, or profits.^ There is no 
duty incumbent upon the officer in case the attachment of 
real estate is dissolved, as it may be in the same ways that 
have been stated in the matter of personal property. Simul- 
taneous and subsequent attachments of the same real estate 
may be made by the same or by different officers, and the 
attachments take precedence in the order in which they are 
filed in the proper recording office.® 

§ 86. Service on the Defendant — In Rhode Island in all 

cases an attested copy of the writ, with a general reference 

« 

^ N. H. Gen. Laws, ch. 224» § 9. * Fan v. Dadle^, 21 N. H. 372. 

* Messer r. Bailej, 81 N. H. 9. * Scott v. Manchester Print 

* Bryant v. Mornson, 44 N. H. Works, 44 N. H. 507. 

288. 7 Bralejr v. French, 28 Vt. 546. 

* Bicker v, Blanchard, 45 N. H. 40. > Norton o. Babcock, 2 Met. 5ia 
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thereon to the real estate attached thereby^ and date and 
time of day of such attachment shall be left with the defend- 
ant personally^ or with some other person at his last and 
usual place of abode^ if he has any within the precinct of 
the officer, or if he have none, the officer is required to send 
such copy by mail to such defendant if his address be known 
to, or can be ascertained by, such officer, and shall in the 
last-named event leave a like copy with the person, if any, 
in possession of such real estate.^ In Vermont and Con- 
necticut an attested copy, with a description of the real 
estate attached, must be delivered by the officer to the 
party whose estate is attached, or left at his dwelling-house 
or last and usual place of abode.^ In Vermont, if the party 
does not reside in the State, the copy must be given to his 
tenant, agent, or attorney, or if there is none who is known, 
then the copy should be lodged in the office in which a deed 
of such estate ought by law to be recorded.^ In this latter 
case it means that two copies are to be left at the Town 
Clerk's office, one to constitute the attachment and the sec- 
ond to constitute the service on the defendant^ In Maine, 
New Hampshire, and Massachusetts a separate summons 
must be served upon the defendant, as in the case of attach- 
ment of personal property. 

§ 87. Beal Estate Fraudulently Conveyed. — In Massachusetts 
it is provided by statute that real estate which is claimed to 
have been fraudulently conveyed may be specially attached ; 
and in such case the officer, in addition to the return which 
is required on the copy filed in the Registry of Deeds, should 
include a brief description of the estate attached, by its lo- 
cality, situation, boundaries, or otherwise, as known to him. 



1 R. I. Pnb. St., ch. 207, § 12. 
s Conn. Gen. St., § 907. 
• VL Bey. Laws, § 874. 



« Waahbiirn v. N. Y. & Vt M. 
Co., 41 yt. 50. 
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and the name or names of the person or persons in whom 
the record or legal title stands.^ 

§ 88. The Betnm. — The return to be made on the writ 
should set forth explicitly the different steps required in the 
process; namely, that real estate was attached, and what 
the estate was, and when it was attached, that the copy or 
certificate was deposited in the proper office, and when it 
was so deposited, and that the proper service was made upon 
the defendant. It may be that an attachment will be lost 
by the generality or vagueness of the return ; consequently 
the officer should exercise great care that the return describes 
fiilly and accurately eveiy required step.^ 

1 MaB8.Pab.St.,ch.l61,§66. See * Baxter v. Bioe, 21 Pick. 197. 

Fozms, page 311. See Forms, page 310. 
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§ 89. Oeneral Siigge8tion& — An execution is a precept or 
process issued from a court in which a judgment has been 
rendered^ in a civil action, for the purpose of carrying such 
judgment into effect. With the exception of executions for 
possession, in which the officer is commanded to deliver 
seisin or possession of certain specified real estate, all execu- 
tions are for the payment of a certain sum of money as debt 
or damages, and a certain other sum as costs ; and the officer 
is commanded in the execution to cause such payment to be 
made out of the property, real or personal, of the debtor, 
and in some cases, in default of property, to take the body 
of the debtor and commit him to jail. This latter process 
of serving an execution by the arrest of the debtor is, while 
the imprisonment continues at least, a complete satisfaction 
of the execution, and no other steps thereon can be taken 
unless such further steps be expressly authorized by statute.^ 

1 Kennedy v, Doncklee, 1 Gray, 65. 
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All exectttioDB are made returnable to the court or magb* 
trate by whom they are issued, within a certain time, which 
is called the life of the execution. They cannot be served 
after the return-day, but if service be commenced before the 
time has expired, such service may be completed afterward, 
and all proceedings will be held to relate back to the time 
of commencement.^ Executions may be served upon the 
last day of the time, and where the command is to serve and 
return within tiitj days, that is considered as meaning at 
the end of sixty days ; ^ and where the execution is returnable 
at the next term of court, that means it is returnable on the 
first day of the term.' 

If payment is made of the amount demanded in the exe- 
cution, or if the creditor therein makes a settlement and di^ 
charges the execution and notifies the officer of that &ct, 
the officer cannot justify any further action thereon ; ^ but 
in aU other cases the officer is justified in proceeding with 
taking and selling the judgment debtor's property, and he is 
not bound to investigate the genuineness or sufficiency of a 
receipt shown to him by the debtor in settlement of the 
judgment^ 

An officer is not bound to serve an execution which is void 
upon its face ; ^ but if the execution is apparently valid he will 
be protected by it for all acts which he lawfully does there- 
under, although it may afterward be reversed upon writ of 
errorJ 

§ 90. Haimer of Service. — An officer upon receiving an 
execution should proceed to serve it at once, as he may 
become liable to the creditor for any damages which may 

» Prewott V, Wright, 6 BCaas. 20. » TwitcheU v, Shaw, 10 Cnsh. 46. 

* Adams v. Camnuskey, 4 Ciuh. « Ciitlerv.Wad8worth,7Conn.6. 
420. 7 Wilton Mfg. Co. v. Bntler, 34 

* Bowlej o. Nichols, 14 R. L 14. Me. 431. 

* Kennedy v. Dnncklee, 1 Gray, 65. 
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result by reason of delay^ as, for instance, if the debtor 
should go into insolvency while such delay continues.^ In 
Vermont an ofQcer upon receiving an execution for service 
is required to indorse thereon the day of the month and 
year when he receives it, and he will be liable to the 
creditor for not doing so if the creditor suffers any damage 
therefrom.^ 

Cros&^xecutions — that is, two executions wherein the 
creditor in one is the debtor in the other, in the same ca- 
pacity, and vice versa — being received by the same officer 
should be set off, the lesser execution in amount being 
applied toward the payment of the other, and the levy being 
made on the latter only for the balance*' 

The statutes of the States prescribe the manner in which 
property seized upon execution shall be sold, and the officer 
is bound to follow their provisions, and if he dispose of prop- 
erty contrary thereto he will be liable to the party injured as 
a trespasser.^ In general terms the manner of service is as 
follows : — 

Upon receiving an execution for service the officer should 
first inquire of the creditor or his attorney if there are any 
special instructions as to how it shall be served^ whether by 
levy upon personal property or upon real estate, or by arrest 
of the body of the debtor. He ought in all cases to make a 
demand upon the debtor for the amount called for in the ex- 
ecution ; and if that be not paid, and if the instructions given 
him are to levy on the personal property, he should at once 
seize such property of the debtor, if he can find any, of suffi- 
cient value to cover the amount demanded in the execution, 

1 Frost V, Dongtl, 1 Day, 12S. 8t, ch. 171, § 26 ; R. I. Fab. St., ch. 

> Abbott V. Edgerton, 30 Yt. 209. 223, § 3. 

* Me. Bey. St., ch. 84, § 27 ; N. H. * Bnzzell v. Johnson, 54 Yt. 90. 

Gen. LawB, ch. 236, { 15 ; Mass. Pub. 
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keep the same safely and securely for the period of time pre- 
scribed in the statutes of the State, give the proper notices 
of the time and place of sale, and at the time and place ap- 
pointed in the notices, or at some proper adjournment there- 
of, sell the property at public auction to the highest bidder, 
deliver the same to the purchaser, receiving pay therefor, 
apply the amount received to the satis&ction of the execu- 
tion, make his return thereon, and deliver it to the court or 
magistrate from whom it came. 

§ 91. iDstmctions to the Officer. — All executions being usu- 
ally in the alternative to take either goods and chattels or 
lands, or the body of the debtor, the creditor has the right to 
select either of the modes, and the officer should conform to 
his instructions so far as he can lawfully do so.^ If the cred- 
itor does not give any instructions previous to the service he 
may receive the benefits of the service as it may be made by 
the officer, and so will be held to have made his election to 
have it served in the way chosen by the officer.^ An attor- 
ney of the creditor has fiill authority to direct an officer as to 
the time and manner of service of an execution which he has 
given him.^ 

If property is already attached and is held by the officer, 
or if property under attachment has been sold and the pro- 
ceeds are in the officer's hands, it would seem that he need 
not wait for any instructions, but would be bound to satisfy 
the execution out of such property if possible ; ^ but even in 
such case the creditor may if he chooses waive the attachment 
already made and direct the service of the execution in some 
other form.^ 

I Woodward v. Hopkixui, 8 Gray, Start v, Shenrm, I Pick. 521 ; B. L 

210. Pub. St., ch. 222, § 20. 

* Doolej V. Cotton, 8 Gxay, 496. * Lyman v. Lyman, 11 Mara. 817 ; 
s WUlard 0. Goodiich* 81 Vt. 697. Clark v. Goodwin, 14 Mass. 287; 

* Lacier v. Pierce, 60 N. H. 13 ; Dooley v. Cotton, supra. 
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§ 92. Demand on fhe Debtor. — In Vermont and Connecti- 
cut it is prescribed by statute that the officer having an exe- 
cution to serve shall first make a demand for the amount due 
thereon of the debtor, or at his usual place of abode.^ 

In the former State it has been decided that this statute 
is only directory,^ and that a n^lect to make such demand 
will not invalidate any levy which may be aftenvard made 
upon property ; ^ but in the latter State it has been held 
that such demand is necessary as a prerequisite to the further 
service of the execution.^ Such demand may be made at 
the usual place of abode of the debtor and may be made 
even in his absence from home.^ 

If there is more than one debtor named in the execution 
the demand should be made upon alL^ If the debtor is a 
corporation, the demand should of course be made upon the 
officer thereof, upon whom a writ should properly be served ; 
and in Connecticut it is further provided that in an execu- 
tion against a voluntary association the demand may be made 
upon the presiding officer, secretaiy, or treasurer.' 

In the other States there are no statutes requiring such 
demand to be made, but it would seem to be a proper course 
for the officer in all cases, as he is supposed to exercise the 
duties of his office feurly toward all parties, and it is proper 
that a debtor be given an opportunity, if he so desires, to pay 
the amount of the execution. 

In those States where such demand is required the officer 
should state in his return upon the execution the fact of his 
having made such demand, and when and where it was 
made.^ 

1 Vt. Rey. Laws, § 1547 ; Conn. * Galnsha r. Sindear, 3 Vt. 894. 

Gen. St., § 1158. * Dntton v, Tmcj, supra, 

> Dow V. Smith, 6 Vt. 519. ^ Coon. Gen. St, § 1169. 

* Collins V, Perkins, SI Vt 624. * See Forms, page 312. 
^ Dntton V, Tracy, 4 Conn. 365. 
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§ 93. Seinire of Fropeity. — It has been stated heretofore 
that where property is held under attachment, whether it is 
retained in the actual possession of the officer or has been 
delivered to a receiptor, the attachment continues for a cer- 
tain period of time after a judgment in the action in favor 
of the plaintiff, and that it is the duty of the officer if the 
property is in his possession, to retain it for the full time 
prescribed. 

If he have such property under attachment, or if the prop- 
erty has been sold under attachment and he holds the pro- 
ceeds, the delivery of an execution in the same case to him, 
within the statutory limits, amoimts to a seizure of such prop- 
erty without any special act on the part of the officer.^ If 
the property which has been attached has been delivered to 
a receiptor, the officer upon receiving an execution should 
demand the property of the receiptor within the same limits 
of time.^ This has been more fully considered under the 
subject of receiptors.^ 

If the execution is delivered to another officer than the 
one holding the property under attachment, the one to whom 
the execution is delivered must make a demand for the prop- 
erly of the other officer within the same time.^ This demand 
can be made at any place ; and if the officer holding the prop- 
erty offers to deliver it at another place, it is the duty of the 
officer making the demand to go to such other place and 
there receive the property.* 

If the officer holds several parcels of personal property 
under attachment he may levy an execution which he receives 

upon any or all the parcels without any r^ard to the rights 

• 

1 Enofl V. Brown, 1 D. Chip. 280; * Clark v. Washbnm, 9 Vt. 302 ; 

Blias V, SteTens, 4 Vt. 88 ; Eastman Ajer v. Jameson, id. 863 ; Blod- 

9. Eveleth, 4 Met. 137. gett v. Adams, 24 Vt. 23. 

' Dayton v. Ljnes, 81 Conn. 578. * Scott v. Czane, 1 Conn. 255. 

* See ante, { 46. 
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of any other creditor who may have attached only a part of 
the same.^ 

In seizing property upon execution the officer is not limited 
to such property as may have been attached^ but can seize 
thereon any property of the debtor which is not exempt from 
attachment or seizure ; and such seizure can be made at any 
time during the life of the execution, even though it be after 
the expiration of the time during which attached property is 
to be held. Ordinarily an original seizure upon execution 
is to be made in the same manner that an attachment of the 
same property would be made, and the rules governing the 
attachment of personal property will apply equally well to 
such seizure. In Massachusetts, however, where there are 
statutory provisions for the attachment of personal property 
which is mortgaged or pledged, it has been held that at com- 
mon law there is no authority for the seizure of such property 
on execution, and therefore it cannot be taken unless it has 
first been attached in the manner provided in the statutes,^ 
but if the mortgage is void as to creditors the property may 
be taken.' 

§ 94. Custody of Property. — When property is taken by an 
officer upon execution it should be taken into his custody 
and should be removed from the custody and use of the 
debtor. In Vermont such property may be seized by lodging 
a copy of the execution with the return in the Town Clerk's 
office in the same manner as upon attachment thereof.^ The 
general ownership in the property, however, will remain in 
the debtor until it is sold.^ 

The officer is required to keep the property in such custody 
until he can lawfully sell it ; and in Maine, New Hampshire, 

1 Rogers r. Snmner, 16 Pick. 887. * Yt. Laws 1884, No. 99. 

3 Loomis V, Lewis, 140 Mass. 208. * Rice v. Tower, 1 Graj, 436. 

* Sherman v. DaTis, 137 Mass. ISS. 
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and Massachusetts he most keep it at least four dajs^ exclu- 
sive of Sunday,^ and in Maine and Massachusetts the prop- 
erty must be sold within fourteen days after the seizure. In 
the other States the property must be kept long enough to 
allow of the notices being given which the statutes require 
before a sale. 

§ 95. Vottce of Bala. — Before offering the property for sale 
the officer is in all cases required to give certain notices of 
the time and place of the sale^ and of the property which he 
will offer for sale. The manner and time of giving such 
notices are prescribed in the statutes of the different States, 
and their directions must be strictly followed ; for if the offi- 
cer neglects so to do, all special property which he has ac- 
quired by the seizure will be lost, and any creditor having a 
subsequent attachment may at once claim the goods.' 

In Maine and New Hampshire the notice of the time and 
place of sale must be posted up in two or more public places 
in the town or place of sale at least forty-eight hours before 
the time of sale, which time must be at the expiration of the 
four days from the day of seizure.^ 

In Vermont notices must be set up in the town where the 
goods were taken at least fourteen days before the day of 
sale, which notices must enumerate the articles to be sold, 
and also state the time of the sale and that the goods will be 
sold at the place where such notice is posted ; except that, if 
the property is hay, grain in the straw, potatoes, lumber, 
brick, lime, coal, charcoal, ashes, machinery used in any shop, 
mill, or factory, hides in the process of tanning, cordwood, 
stone, ore, bark, shingles, hives of bees, hay-scales, or the 

1 Me. Bey. St., ch. 84, § 3 ; N. H. * Howe v. Starkweather, 17 Mass. 

Gen. Laws, cb. 236, § 2 ; Mass. Pab. 240. 

St, ch. 171, f 36. * Me. Bev. St., cb. 84, § 4 ; N. H. 

Gen. Laws, cb. 236, { 2. 
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ntensils and apparatus kept on a farm for the manufacture 
of maple-sugar, the advertisement shall state the time of sale 
either at the place where the same are kept by such officer, 
or at such public place.^ 

In Massachusetts notice of the time and place of sale is to 
be given by causing notifications thereof to be posted up 
forty-eight hours at least before the time of sale in some pub- 
lic place in the city or town where the sale is to be made, or 
by causing an advertisement of the time and place of sale to 
be published in some newspaper in the county ; and if the 
value of the goods exceeds three hundred dollars, the officer, 
if requested by either party, shall give the notice by publica- 
tion and not by posting.^ 

In Rhode Island notice of the sale is to be given by adver- 
tising it at least ten days before the day of sale.' 

In Connecticut notice of the sale, with a particular account 
of the property to be sold and specifying the day of the month 
and the hour of the sale, must be posted upon a sign-post in 
the town and near the place where the property was taken, 
twenty-one days before the day of sale ; or if the property be 
of the kind called perishable, or be live-stock, the notice 
should be given seven days before the time of sale. 

In computing this time the day of the posting of the notice 
is to be included and the day of sale to be excluded. If the 
property exceeds one hundred dollars in value, and is not 
perishable, the notice should also be advertised in a news- 
paper in the town or city, not over three times, the first time 
to be at least seven days before the time of sale.^ 

Machinery, engines, and implements used in a manu&ctoiy, 
or the household furniture of any person having a family, or 
hay, crops, etc., which are deposited in a building, are not to 

1 Vt. BoT. LawB, § 1S49. * R. L Pub. St^ ch. 22S, ( 9. 

a MaaB. Pab. St., ch. 171, §§ 87, 38. « Conn. Gen. St., § 1158. 
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be removed by the officer before sale^ but the notice of the 
sale should be posted on the door of the building where the 
articles are.^ 

Notices of the sale of personal property under execution 
must of course contain a description of the property to be 
sold. Probably a general description of such property will 
be sufficient, and it is not necessary that it shall be accurate 
in all particulars. It would seem that any description of the 
property which would be sufficient in a suit at law for the 
recovery of the same property in trover would be all that is 
required.^ These notices must be posted upon the sign-posts 
in some cases, and in others they must be in some public 
place, by which is meant some place where the public resort, 
and where persons passing and repassing would be most 
likely to see them,^ having due regard to the kind of prop- 
erty to be sold ; as, in the case of farming tools, it would be 
called a public place if the notices were posted upon the 
fence near the buildings.^ It is the duty of the officer to 
give the notice of the sale fairly and openly, and he is 
bound to look out for the interests of the debtor as well 
as of the creditor. The advertisement of the sale is for 
the debtor's benefit and he can if he chooses waive the 
notice.* 

§ 96. Adjonrament of the Sale. — As the officer in selling 
property on execution is bound to act fairly and so as to get 
as high a price for the property as he can, he has the right at 
the time advertised for the sale to adjourn it to a different 
time and to a different place ; ^ but if the adjournment be to 
another place, it must be to a place where it can lawfully be 

» Conn. Gen. St., § 1167. » Barrouglw v. Wright, 16 Vt 620. 

* Jewett V, Qnyer, 38 Vt 209. « Phillips v. Brown, 74 Me. 549 ; 

* RoflseU V. Dyer, 40 N. H. 173. Hackett v. Amsden, 57 Vt. 432 ; Rus- 

* Goes V, Garden, 53 Vt. 447. sell v. Bicharda, 11 Me. 371. 

10 



146 EXECUTioirs, levy on personal peopeety. [chap, vl 

sold, and for which it might have been advertised in the first 
instance.^ 

Notice of such adjournment must be given at the time of 
the adjournment; and should also be given in the same man- 
ner as of the original sale ; and if such notice is not given 
the sale made at such adjournment would be void, and the 
officer would become a trespasser.^ Such adjournment must 
not exceed six days at any one time if in Maine, and ten days 
if in New Hampshire and Connecticut, and in the same way 
from time to time, except that in New Hampshire such ad- 
journments cannot exceed sixty days from the time of the 
seizure.^ 

§ 97. The Sala — At the time and place appointed in the 
notice the officer is to offer the property for sale at public 
auction, and he may himself act as auctioneer.^ The law 
doubtless requires auction sales of this nature to be con- 
ducted openly and fairly in all respects, with the property 
present or so near to the place of sale that it may be conven- 
iently examined by persons desirous or willing to purchase it. 
This is especially essential when the property comprises a 
variety of articles each of which is to be sold separately. 
Any conduct on the part of the officer tending to show any 
questionable practices in this regard, like refusing or neglect- 
ing on request to exhibit the property to be sold and giving 
a reasonable time for its examination will vitiate the sale.^ 
The sale of a bam at the office of the Sheriff three quarters 
of a mile distant therefrom has been held to be valid.® The 
property should be sold at the place advertised unless it be 

1 Jewett V. Guyer, 38 Vt. 209. Gen. Laws, ch. 236, § 2; Vt. Rev. 

3 Haves v. Bnzzell, 60 Me. 205. Laws, § 1550 ; Mass. Pab. St., ch. 171, 

« Me. Rer. St., ch. 84, § 5 ; N. H. § 36 ; R. I. Pub. St, ch. 223, § 10; 

Gen. Laws, eh. 236, § 10; Conn. Gen. Conn. Gen. St., § 1158. 
St., § 1162. * Phillips V. Brown, 74 Me. 549. 

* Me. Rev. St., ch. 84, §§ 3, 8 ; N. H. • Id. 
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r^ttlarly adjourned to anotber place ; ^ aod a sale of sap- 
holders at a place a half-mile distant from the place adver- 
tised has been held to be irregular, and the officer liable 
therefor.* 

The sale must be for cash, as credit is unknown in the law 
of sales upon execution.^ 

The manner in which the sale shall be conducted is to be 
left largely to the discretion of the officer, and he should act 
according to law and with perfect fairness in dealing with 
the bidders,^ and in such a way as would seem to him most 
likely to bring a fair price ; and a sale at one time on several 
executions of a laige variety of goods in one lot, and at one 
price, is not necessarily illegal and improper. ''The law 
does not undertake to point out in what precise way he shall 
set up the property to be bidden for. From the necessity of 
the case much must be left to his reasonable and fair discre- 
tion. He must act in good faith, so as to make the process 
as little oppressive to the debtor and as productive to the 
creditor as circumstances will allow, paying of course all due 
r^ard to the general usage and established practice in like 
cases." ^ If the officer in the conduct of the sale acts accord- 
ing to law, he is in no way responsible for any deficiency in 
the price, and the question of fairness and unfairness is not 
open.* 

The officer has no right to buy the property himself or to 
have anybody else buy it for him ;^ neither can the officer act 
as the agent of the creditor to buy the property for him un- 
less in fact the debtor consents that he may so purchase.^ 

1 Hall r. Kay, 40 Vt. 676. ^ Bergin v. Haywprd, 102 Mam. 

* Wilson V, Blake, 53 Yt. 305. 414. 

* KimbaU r. Perrx, 15 Vt. 414; • Mills v. GoodseU, 5 Coxm. 475. 
Baylej r. French, 2 Pick. 586. ' Downing v. Lyford, 57 Vt. 507 ; 

* Bartholomew o. Warner, 33 Lovett v. Pike, 41 Me. 340. 

Conn. 98. * Knight o. Herrin, 48 Me. 533; 
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An officer's sale will transfer the title to the property 
although the officer may not conform to all the require- 
ments of the statutes^ if there be a substantial compliance 
with the law.^ Such sale will not be vacated by a reversal 
of the ju^ment upon which the execution was issued^' and 
a writ of restitution which may be issued in such case will 
command the repayment of the money, but not the return 
of the goods sold.^ Consequently whoever purchases goods 
sold upon execution will obtain the same title to the prop- 
erty which the debtor had.^ The sale of an exempt article^ 
after notice that it is claimed as exempt, will pass no title,^ 
and similarly an attempt to sell goods as the property of a 
debtor which in &ct belong to a third person will convey 
no title.* 

I 

If the purchaser refuses to take and pay for the articles bid 
off by him the officer may resell the property at once or he 
may advertise it anew, and may recover the difference in 
price from the first purchaser J 

§ 98. Sale of Stock. — The shares and interest of any stock- 
holder in any incorporated company may be taken and sold 
upon execution, but the officer in such cases must proceed in 
a special manner which is prescribed by statute and which 
varies in the different States. Reference has already been 
made to the way in which such shares may be attached ; but if 
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^ Stinson v. Rosa, 51 Me. 556; 
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* Kennedy o. Bnncklee, 1 Gray, 
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7 Wilson V. Loring, 7 Mass. 392 ; 
Me. Bey. St., ch. 84, § 8 ; Mass. Pub. 
St., ch. 171, § 40. 
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they have not been previously attached in the same suit^ the 
officer may seize them upon execution in the same manner as 
an attachment of the same stock would be made^ and must 
then proceed to seU them in the manner directed in the stat- 
utes. The officer of the company whose duty is to keep the 
record of the shares is required to give the officer^ upon being 
shown the execution^ a certificate of the number of the shai*es 
or the interest held by the judgment debtor. 

In Maine notice of the time and place of sale must be 
given in writing to the debtor or left at his last and usual 
place of abode^ if within the officer's county; and public 
notice must be given by posting in one or more public places 
in the town where the sale is to be made^ and in two 
adjoining towns if there are so many^ thirty days at least be- 
fore the day of sale ; and an advertisement of the same im- 
port, naming the judgment debtor, must be published three 
weeks successively before the day of sale in some newspaper 
printed in the county, if any, and if not, in the State paper. 
If the debtor never lived in the county, posting the notifica- 
tion and publishing the advertisement are sufficient.^ Within 
fourteen days after the sale the officer is to. leave an attested 
copy of the execution and of the return thereon with the offi- 
cer of the company whose duty is to record transfers of shares ; 
and the purchaser will thereupon be entitled to a certificate 
of the shares bought by him on paying the fees therefor and 
for recording the transfers. 

Executions against a bridge, canal, or other incorporated 
company with power to receive toll may be served by seizing 
and selling its franchise at public auction ; and the officer is 
required to give notice of the time and place of sale by post- 
ing a notification in any town in which the treasurer, clerk, or 
any officer thereof, if there are any officers, and if not, where 

1 See Forms, page 314. 
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any stockholder resides, for thirty days at least before the day 
of sale, and by causing an advertisement, naming the creditor 
therein, to be inserted for three weeks successively in a news- 
paper printed in a county where either of said officers, or, if 
the company is without officers, where any stockholder re- 
sides, the last publication being at least four days before the 
day of sale ; and if there is no newspaper printed in such 
county, then in the State paper. 

In case of the seizure and sale of franchises of railroad 
corporations whose roads lie wholly within the State, notice 
of the time and place of sale shall be given by posting a noti- 
fication thereof at the court-house in each county through 
which the road runs either wholly or in part, for thirty days 
at least before the day of sale, and by advertising for three 
weeks successively iu at least one newspaper published in 
each county through which the road runs, the last publica- 
tion to be at least four days before the day of sale, and if 
there is no newspaper printed in any one or more of such 
counties, then in the State paper instead ; and when the com- 
pany has an established office in the State, notice of the sale 
shall also be gi?en by leaving an attested copy thereof at the 
office of said company for not less than thirty days previous 
to such sale. The officer shall convey to the purchaser a con- 
veyance by deed of the franchise so sold.^ 

In New Hampshire, in case of a seizure of shares or inter- 
est of a debtor in a corporation, notice in writing of the time 
and place of sale of such shares or interest shall be given by 
the officer to the debtor, or left at his abode, and posted at 
one or more public places in the town where the sale is to be, 
and in two adjoining towns, thirty days before the sale. If 
the debtor does not reside in the county, notice may be posted 
and also be published in some newspaper, if any, in the county, 

1 Me. Bey. St., ch. 84, $ 15 €^ uq. 
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otherwise in w adjoining county, three weeks previous to 
the sale. 

After the sale the officer shall cause an attested copy of the 
execution and of his return thereon to be filed with the clerk, 
treasurer, or cashier of the corporation ; and the purchaser 
will thereupon be entitled to the shares and dividends and 
certificates of the same which were sold« 

In case of an execution against a corporation authorized to 
receive toUs, the officer is to give notice of the time and place 
of sale of the franchise by posting a notice thereof at any 
toll-house and causing a like notice^ with the name of the 
creditor and the amount of the execution, to be posted at two 
or more public places in the town in which any toll-house is 
situated, at least thirty days before the day of the sale.^ 

In Vermont shares of capital stock may be taken and sold 
on execution like other personal property, but the purchaser 
is required to cause an attested copy of the execution and of 
the officer's return thereon to be left with the clerk of the 
corporation within twelve days aft^r such sale.' 

In Massachusetts shares of corporate stock are to be seized 
and tioU in the same manner as other personal property, and 
an attested copy of the execution and of the officer^s return 
thereon is to be given to the officer of the company whose 
duty is to record transfers of shares within fourteen days after 
the sale ; and the purchaser shall thereupon be entitled to a 
certificate of the shares bought by him upon paying the fees 
therefor and for recording the transfer. 

In the case of an execution against a corporation author- 
ized to receive toll, the officer shall at least thirty days before 
the day of sale of any franchise or other corporate personal 
property give notice of the time and place of sale by posting 

1 N. H. Gen. Laws, ch. 336, § 12 > Y t Rev. Laws, $$ 3263, 3263. 

etteq. 
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up a notification thereof in any city or town in which the 
clerky treasurer^ or any one of the directors dwells, and also 
by causing an advertisement of the sale, expressing the name 
of the creditor, the amount of the execution, and the time 
and place of sale, to be inserted three weeks successively in 
some newspaper published in any county in which either of 
said officers of the corporation dwells, if any such there is, 
and the last of such publications shall be at least four days 
before the day of sale. The sale may be adjourned for a time 
not exceeding seven days, and so from time to time until the 
sale is made.^ 

In Rhode Island, when shares in any banking association 
or any corporation established in the State have been at- 
tached, the officer chaiged with the service of an execution 
thereon shall serve a copy of the same as in the case of the 
attachment, which shall be deemed a levy of the execution 
upon such shares. The said shares or so much thereof as may 
be necessary shall be advertised and sold in the same man- 
ner as other personal property levied on by execution, and 
deeds thereof shall be given by the officer to the purchaser, 
which shall be recorded by the recording officer of the 
company. 

In the case of executions against corporations authorized 
to receive toll, the franchise and all other corporate property 
may be taken and sold in the same manner as real estate be- 
longing to corporations is liable to be taken and sold on 
execution.^ 

In Connecticut the levy of an execution upon shares of 
stock in any corporation shaU be made by leaving a true and 
attested copy thereof with the secretary, clerk, or cashier, 
with an attested certificate by the officer making such levy 

1 Mass. Pub. St., cb. 171, § 47 M > R. L Fob. St., cb. 223, §§ 20, 21. 

teq,, and cb. 105, § 32 e< aeq, and cb. 152, §{ 9-11. 
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that he levies on such rights or shares to satisfy such execu- 
tion ; and he shall then post and sell the same as in other 
cases, and give to the purchaser a written conveyance of such 
shares as are sold, and shall also leave with the secretary, 
clerk, or cashier a true and attested copy of the execution 
and of his return thereon.^ 

In the service of executions against a corporation author- 
ized to receive toll, the officer shall make a demand upon the 
treasurer of the company for payment thereof, and if there is 
no treasurer, the demand may be made upon the secretary or 
any one of the directors. If the company does not satisfy 
the execution within twenty days after such demand the offi- 
cer shall make a true and attested copy of said execution and 
indorse on the same that he has demanded payment and that 
payment has not been made, and return the same to a judge 
of the superior court, who will appoint a receiver. The offi- 
cer is to put this receiver into possession of such toll-houses 
as he may select, and the receiver shall collect and turn over 
the receipts at the houses to the officer until the execution 
and all fees and expenses are satisfied.^ 

In all the States except Connecticut, in the case of a sale 
of franchises to receive toll, whoever will satisfy the execu- 
tion, with all costs and charges, in consideration of being 
entitled to receive the toll for the shortest period of time, 
shall be considered the highest bidder, and the purchaser for 
that period. The officer is to put such person into posses- 
sion of the toll-houses and goods of the company, and he will 
be entitled to hold the possession for the time for which he 
bid it off. 

§ 99. Applieation of the Frooeeds. — The money arising from 
the sale is to be applied by the officer, first, to pay the chai^ges 
and expenses upon the execution; secondly, to pay the amount 

1 Cann. Gen. St., § 1171. > Conn. Gen. St., §§ 1172, 1174. 
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demanded iu the execution ; and thirdly, if there are other 
attachments upon the same property, and subsequent to the 
attachment in the suit in which the sale is made, the balance 
is to be applied to the executions in such cases, or paid over 
to the officer holding such attachment or executions, or if 
there are no other attachments or executions, the balance is 
to be paid to the debtor upon demand.^ If property that 
is mortgaged or pledged is sold subject to the mortgage, as 
it can be done in Maine, New Hampshire, and Rhode Island, 
the proceeds must be applied, after the paying of charges of 
sale, to the payment of the sum paid or tendered to the 
mortgagee or pledgee, and the amount then remaining may 
be applied on the execution.^ In the case of simultaneous 
attachments the creditors have equal rights in the property, 
but the officer may sell the whole at any time and divide the 
proceeds equally between the executions.^ 

If the execution is defective, the officer may refuse to serve 
it, but if he does serve it and collect money thereon he must 
apply such money according to law.* 

The charges for keeping property upon attachment are a 
lien upon the property and must be paid iSrst ; ^ and the ex- 
penses of the levy are also to be paid out of the property.® 

If other executions against the same property are held by 
other officers than the one making the sale, they should notify 
him to that effect, and he should pay over to them any surplus 
which may remain after satisfying his execution. Executions 
are to be satisfied in the order in which the attachments were 

1 Me. Rev. St., ch. 84, § 10 ; N. 11. « Wilson v, Blake, 53 Vt. 305. 

Gen. Laws, ch. 236, § 7 ; Vt. Rev. < Coburn v. Chamberlin, 31 Vt. 

Laws, § 1551 ; Mass. Pub. St., ch. 326. 

171, § 42; R. I. Pub. St., ch. 223, « McNeil v. Bean, 32 Vt. 4291 

§ 10; Conn. Gen. St., § 1158. Shattuck v. Woods. 1 Pick. 171. 

« Me. Rev. St., ch. 84, § 29 ; N. H. » Boswell v. Dinglej, 4 Mass. 411. 
Gen. Laws, ch. 236, §§ 3-5; R. L 
Pub. St., ch. 223, f § 4-6. 
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made upon the property, but this will not prevent the officer 
from selling the property upon the execution which he first 
receives ; but he must do it in such a way, or apply the pro- 
ceeds in such manner, as to save the rights of previous at- 
taching creditors.^ In one case, in Vermont, an officer had 
property under attachment, and while so holding it an execu- 
tion against the same defendant, but in another case, was 
delivered to him, while the execution in the suit in which his 
attachment was made was delivered to another officer. The 
first-named officer sold under the execution, and afterward 
tendered the second officer an amount sufficient to satisfy 
the execution in the first case, and it was held that the 
second officer should have received the amount tendered to 
him.' 

The amount which is in the officer s hands, due to the 
creditor, must be paid to him or to his attorney upon de- 
mand ; ^ and the officer would have no right to apply such 
proceeds to the payment of any execution which he may have 
against the creditor in the first case.^ 

§ 100. Executions against Towns, ete. — In Maine all ex- 
ecutions against towns ara issued against the goods and 
chattels of the inhabitants thereof, and against the real estate 
situated therein, and are to be served by the officer by seizure 
and sale of the goods and chattels, as provided by law ; and 
for want thereof, after diligent search, the execution may be 
levied upon the real estate in the town.^ 

In New Hampshire the goods and estate of towns and school 
districts may be taken and set off or sold, as in the case of 
executions against individuals, and any notice required to be 
given to the debtor may be given to one of the Selectmen of 

1 I>enny v. Hamilton, 16 Mass. > Church v. Clark, 1 Root, 303. 

402 ; Vt. Rev. Laws, § 1546. * Prentiss v. Bliss, 4 Vt. 513. 

* Burroughs v. Wright, 16 Vt. 620. » Me. Rev. St., ch. 84, § 30. 
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the town or Prudential Committee of the district. If sufficient 
goods and estate of the town or district are not found to 
satisfy the execution^ an attested copy thereof may be left with 
one of the Selectmen or Committee^ upon which the Selectmen 
or Committee shall pay the same, or take the necessary steps 
to raise the amount needed by tax, which shall be collected 
within thirty days, and applied in satisfaction of the execution. 
If the execution is not paid within sixty days after the copy 
is left by the officer, it may be levied, if against a town, upon 
the goods or estate of the Selectmen, or if against a district, 
upon the goods or estate of the Prudential Committee; and 
if sufficient goods or estate of said Selectmen or Committee 
are not found, it may be levied upon the property of any 
inhabitant of the town or district respectively,^ or upon any 
property of a non-resident which is found in the town or 
district' 

In Vermont an officer who receives an execution against a 
county, town, incorporated village, or school district, shall 
forthwith demand the amount thereof of the Treasurer of the 
county, town, or village; or if the execution is against a 
school district, of one of the Prudential Committee of such 
district ; and such Treasurer or Committee shall pay the same, 
if there are sufficient moneys in his hands belonging to such 
county, town, village, or district. If at the expiration of 
twelve days after making such demand, the execution or any 
part thereof remains unpaid, the officer shall levy and collect 
the same as therein directed ; that is, by seizure and sale of 
the goods and chattels of the inhabitants.' 

In Rhode Island demand should be made upon the Treas- 
urer, and if he does not have sufficient funds in his hands, he 
can apply to the proper town officers to raise the money, or 

^ N. H. Gen. Laws, ch. 239, and * Id. 

Laws 1885, ch. 67. * Vt. Rev. Laws, { 1560. 
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be may apply to the Supreme Court for an order compelling 
the town to raise the necessary amount.^ 

§ 101. The Setum. — After completing the service of the 
execution as &r as he can, the officer should make his return 
thereon and deliver it to the court from which it issued.^ The 
necessity for this is not so great, perhaps, as in the case of 
mesne process,^ but it becomes of importance in case it is 
desired to issue another, or alias, execution. It may also be 
necessary, in order to determine the rights between debtor 
and creditor, or to enable the purchaser to show his title.^ 
This return should state specifically all the doings of the 
officer,^ and should particularly describe each article or lot of 
goods sold, and the prices received;^ and in Rhode Island the 
time of day of the levy must also appear in the return.^ In 
Connecticut the return must also show when and where the 
demand was made upon the debtor, and that he refused to 
pay.^ In this same State it is further provided by statute 
that at any time before the return of the execution, on demand 
of the debtor the officer shall give to him, without fee, a 
statement of the items of his fees, the name of the creditor, 
and the date and amount of the execution and costs.® 

> R. L Pab. St, ch. 34, §§ 13, 14. • Me. Bev. St., ch. 84, § 9 ; N. H. 

s See Forma, page 312. Gen. Laws, ch. 236, $8; Vt. Bey. 

* Pratt V, FoDd, 45 Conn. 386. Laws, $ 1553. 

« Hammatt v. Wjman, 9 Mass. ^ B. I. Pab. St., cb. 223, § 26. 

138. 8 Conn. Gen. St., § 1158. 

* Dayis v, Majnazd, 9 Man. 242. * Id., § 1192. 
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§ 102. General SnggestioiiB. — It has already been suggested 
that any creditor having an execution to be satisfied may 
cause the same to be levied upon the personal estate of the 
debtor, or upon his real estate, or upon his body ; and he may 
within certain limitations cause it to be executed in either of 
these ways, as he may prefer. If the instructions to the offi- 
cer arc to levy upon real estate he should proceed at once to 
follow those instructions. 

It is important that the oflScer should study carefully the 
laws relating to the levy of executions on real estate, as such 
a proceeding is against the real estate, and contrary to the 
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will of the debtor, or, as it is termed in the law, a proceeding 
" in invitum." * 

It is created entirely by statute, and, as has been already 
stated, in such cases the provisions of the statutes must be 
closely followed, and it must appear by the officer's return 
upon the execution that the several steps required have been 
faithfully performed ; as these requirements arc in the nature 
of a condition precedent, and unless they appear to have been 
strictly complied with no title to the real estate will pass by 
the levy.* 

The question has been raised whether the officer is bound 
to levy an execution upon real estate without special instruo- 
tions to that effect from the creditor ; and it has been held in 
Vermont that if such instructions are necessary a direction to 
the officer to attach real estate would not amount to a re- 
quest to levy the execution upon it.* The proper course for 
the officer would be to inquire of the creditor in what manner 
he desires to have the execution served and act accordingly. 

Where there is more than one debtor named in the execu- 
tion, each is liable for the whole debt, and in serving the ex- 
ecution the officer is not bound to respect any rights which 
may exist between them.* 

In Vermont the execution can be levied on real estate 
only when the debtor, or his agent or attorney, does not 
pay the amount of the execution or tender to the officer 
sufficient personal estate to satisfy the execution and all 
charges ; * and the officer is consequently bound to give the 
debtor an opportunity to do so before making a levy on real 

1 Jewett V. Whitney, 51 Me. 233. 270; Peck r. Wallace, 9 Connecticut, 

' Jackson v. Woodman, 29 Me. 453. 
266; Rossell v. Dyer, 40 N. II. 173; ' Bank of Newbury v. Baldwin, 

Morton v. Edwin, 19 Vt. 77 ; Parker 31 Vt. 311. 

V. Abbott, 130 Massnchusetts, 25; ^ Warren v. Edgerton, 22 Vt 199. 

Wilcox V. Emerson, 10 Rhode Island, ^ Vt. Rev. Laws, § 1565. 
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estate.^ In Connecticut the execution may be levied on real 
estate when personal estate sufficient to pay the execution 
and lawful fees and charges cannot be found by the officer 
and shall not be tendered by the debtor or his attorney.' 

In the other States there do not appear to be any provi- 
sions requiring that any attempt be made to satisfy the ex- 
ecution out of personal property before begiiming proceedings 
against the real estate. An officer banning the levy of an 
execution should complete the same without unnecessary or 
unreasonable delay^ and unless there be qualifying or explan- 
atory circumstances a delay for more than thirty days at any 
stage in the proceedings would be called an unreasonable 
delay.' 

§ 103. How Levied. — In Maine, New Hampshire, Vermont, 
and Massachusetts executions may be levied in either of two 
ways ; namely, by set-off or extent, or by sale. In the first 
case, by set-off or extent, the officer is first to make a seizure 
of the real estate. This is a technical matter, and requires no 
formal act on the part of the officer further than to make a 
memorandum to that effect upon the execution, and he need 
not enter upon the land or even go in sight of it at that time.^ 
The officer should then cause the estate to be appraised in the 
manner required in the statutes in his own State, and after- 
ward set off and deliver to the creditor so much of the estate 
as will satisfy the execution, if it is of sufficient value, and 
after that should make up his return upon the execution set- 
ting forth all his steps in the proceedings, cause the same to 
be recorded in the proper office within the time allowed by 
the statutes of the State, and afterward return the execution 
to the office of the clerk or magistrate who issued it. If 

1 Bank of Newbury v, Baldwin, 31 * Haskell v. Varina, 1 1 1 Mass. 84- 

Vt. 311. « Fitch V. Tjrler, 34 Me. 463. 

* Conn. Gen. St., § 1182. 
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these proceedings are had in proper form, the title to the 
property so taken will be transferred without other formality 
from the debtor to the creditor. 

In the other manner of seryice, namely, by sale, the officer 
is to take the property in the same manner as before, and ap- 
point a time and place when he will offer the same for sale, 
notify the debtor and also give such other public notice as 
the statutes require, and within the time required, and at the 
time appointed, or at a proper adjournment thereof, sell the 
property at public auction to the highest bidder, execute and 
deliver to him a deed of the property, which deed must be 
recorded in the proper office within the time limited by stat- 
ute, make up his return on the execution setting forth all his 
proceedings thereunder, and return the same to the office 
whence it issued. 

In Connecticut executions can be levied only by set-oflf or 
extent, while in Rhode Island they must be levied by sale. 

The steps which have been enumerated above are substan- 
tially those required in all the States, and the law applicable 
to them will now be considered in detail. 

§ 104. What may be Taken. — The mode in which an ex- 
ecution should be satisfied out of real estate must be deter- 
mined by the state of the title thereof at the time of its 
seizure upon the execution ; ^ or, in other words, if the prop- 
erty when it was attached was subject to a mortgage and 
before it was levied upon the mortgage was paid, the execu- 
tion must be levied upon the estate as unincumbered, and 
not upon an equity of redemption. In general terms, all the 
rights which any person has in real estate, as was stated in 
the chapter on the Attachment of Real Estate, may be taken 
upon execution, whether the same has been previously at- 
tached or not. If it has not been previously attached, a copy 

1 Baglej p. BaOej, 16 Me. 151. 
11 
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of the execution, with so much of the return as relates to the 
seizure of real estate, or a certificate as in the case of at- 
tachment, must be lodged in the proper recording office in 
the same manner as in the case of the attachment, and the 
seizure will date firom that time. In one case in Maine, 
where the judgment exceeded the ad damnum in the writ 
upon which the attachment was made, the levy was held to 
take effect from the time when it was made, and did not re- 
late back to the time of the attachment^ While it is true, 
as a general rule, that all rights may be tak^i upon execu- 
tion, there are a few which are held not to be subject to such 
seizure ; as, for example, the right of a widow to have dower 
assigned to her, such dower not having been assigned or set 
out to her in proper form,^ and also the rights of a mortgagee 
in- land before the mortgage has been foreclosed.^ 

If the execution is to be levied by set-off or extent there 
is a further limitation as to the property that can be taken, 
namely, that the officer cannot take upon a levy any more 
than just enough to satisfy the execution, with all lawful 
costs and charges.^ It is the duty of the officer to compute 
interest upon the judgment up to the time of the completion 
of the levy,^ and add that and his own chaiges to the amount 
of the execution, and have the appraisers appraise so mudi 
land only as will satisfy that amount This rule seems to 
have been held with considerable strictness, as in one case in 
Maine where an excess of fourteen cents was held to render 
a levy void ; ^ but in another case in Connecticut, where the 
excess was of just the same amount, the Court, while recog- 
nizing the principle as stated, yet held that so small an error 

1 Morse v. Sleeper, 58 Me. 329. * Pickett v. Bieckenridge, 23 

< Nason v. Allen. 5 Me. 479; Pick. 297. 
Gooch V. Atkins, 14 Mass. 378. * Backnam v. Lothrop, 9 Allen, 

" Barrett t;. Sargeant, 18 Yt. 365; 147. 
Marsh v, Austin, 1 Allen, 235. < Glidden v. Chase, 35 Me. 90. 
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would not avoid the levy, as the law does not r^rd trifles ; ^ 
and an error or excess of $5.89 has been considered in Massa- 
chusetts as being too large and as rendering the levy void.^ 
But a levy is not invalid simply because the ofBcer includes 
among the expenses fees which were not authorized by law, 
but the officer or the creditor would be liable to the debtor 
for such illegal fees;^ and in Maine it is now provided by 
statute that a levy may be valid if the excess is not over one 
per cent, and in that case the officer or the creditor will be 
liable to the debtor for the excess.^ 

§ 105. Homesteafl Ezemptions. — In all the States except 
Rhode Island homesteads occupied by a housekeeper or the 
head of a fitmily are exempt from levy and attachment for the 
debts of such owner.^ The amount in value of such home- 
stead in Maine, New Hampshire, and Vermont is five hundred 
dollars, in Massachusetts eight hundred dollars, and in Con- 
necticut one thousand dollars. In Vermont this homestead 
exemption includes the rents, issues, profits, and products of 
the homestead; but in the other States it seems to include 
nothing but the land and buildings. In all cases the person 
who desires to avail himself of the exemption of a homestead 
must file a certificate in the proper recording office to that 
effect ; and if none is filed at the time of an attachment or a 
levy, the land may be levied upon as if no homestead were 
claimed therein. In all the States there are provisions by which 
a creditor, who desires to have a levy made upon land in which 
a homestead is claimed, claiming that the value is in excess of 
tiie amount exempt, may have such levy made ; in which case, 

1 Spencer v. Champion, 9 Conn. * Me. Rev. 8t, ch. 76, § 23. 

536. ft Me. Rev. St., ch. 81, §§ 63-65; 

« Cheneiy v. Stevens, 97 Mara. 77. N. H. Gen. Laws, ch. 138; Vt Rev. 

* Wilson 9. Gannon, 54 Me. 384; Laws, § 1894; Mass. Pub. St., ch. 

Stevens v. Roberts, 121 Mass. 555 ; 123; Conn. Gen. St, S8 ^783, 2784. 
Conn. Gen. St., § 1189. 
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the officer must cause appraisers to be appointed, who are first 
to set off the part necessary for the homestead in the same man- 
ner as in case of appraisals on executions, and the levy may 
then be made upon the rest. In New Hampshire there are 
special provisions by which, if the appraisers are of the opinion 
that the land, with the buildings, cannot be divided without 
injury, they are to appraise the whole, and give their certificate 
thereof to the officer, and he is to deliver a copy to the debtor 
who requested the set-off, with a notice that if the surplus in 
value above five hundred dollars is not paid within sixty days 
thereafter, the whole property will be sold. If it is paid, the 
officer shall make return of such certificate, notice, and pay- 
ment, and set off the whole for a homestead. If it is not paid, 
the creditor may pay the five hundred dollars, and have the 
whole estate set off to him ; or the whole estate may be sold 
as an equity of redemption, and five hundred dollars of the 
amount received paid to the person entitled to the homestead, 
and the balance, if any, applied on the execution.^ 

§ 106. Kotice to the Debtor. — The first act of the officer 
after he has taken the land is to notify the debtor of such 
taking, and to request him to appoint an appraiser of the 
same.^ If the statutes require that a demand be first made 
upon the debtor for payment, before proceeding to make a 
levy, such demand should be made upon the debtor himself, 
or it may be made at his dwelling-house in his absence;^ and 
it would seem that an officer should leave a notice for the 
debtor at his last and usual place of abode, if he is absent 
from the precinct of the officer, or out of the State ; * but it 
has been held that if a party is absent from the State or has 

^ N. H. Gen. Laws, ch. 138, f 12 ' Galnsha v. Sinclear, 3 Vt. 394; 

et seq. Grant v. Dalliber, 11 Conn. 234. 

^ Briggs V. Green, 33 Yt. 565. « Buck v, Hardj, 6 Me. 162. 
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gone to parts unknown to the officer^ the notice to him may 
be dispensed with.^ If the debtor is a corporation the notice 
should be given to the same ofBcer upon whom service should 
be made of any precept, and in New Hampshire such notice 
to a corporation must be given ten days before proceeding 
with the levy.' If the ofScer have two or more executions 
to serve at the same time upon the same debtor, notice may 
be given upon all of them at the same time.^ If there is 
more than one debtor named in the execution, notice must be 
given to all those whose land is to be taken,^ although in the 
case of land owned in common by two or more defendants, 
notice to one has been considered sufficient^ 

There is no particular form in which this notice must be 
given, but it must give the debtor a reasonable time, which 
must be specified in the notice, in which to appoint an ap- 
praiser;^ and what would be considered a reasonable time is 
largely to be left to the judgment of the officer,^ although in 
one case it has been held that six hours' notice was sufficient 
where the defendant lived within a quarter of a mile of the 
premises.^ If, upon being notified by the officer, the debtor 
refuses to appoint an appraiser, the officer is not obliged to 
wait until the expiration of the time which he has given in 
the notice, but may proceed at once to have the land ap- 
praised.^ 

As it is the duty of the officer to give this notice, it is also 
his duty to set forth in his return his doings in this particular; 
that is, he must state in his return that he notified the debtor, 
and that he, the debtor, appointed an appraiser, or neglected 

^ Pendleton v. Button, 3 Conn. * Boynton v. Grant, 52 Me. 220. 

406; GalnBha o. Stnclear, 8 Vt. 394; ^ Herring v. PoUej, 8 Mass. 113. 

Gilman r. Thompson, 11 Vt 643. * Howe v. Wildes, 34 Me. 566. 

« N. H. Gen. Laws, ch. 237, § 4. t Fitch v. Tyler, 34 Me. 463. 

* Derry Bank v. Webster, 44 N. H. « Bnck r. Hardy, 6 Me. 162. 

264. * Thomas v. Johnson, 64 Me. 539. 
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and refused to appoint, aa the case may be ; although he is not 
required to state in what manner the notice was given, nor 
what the notice contained.^ If there is more than one debtor, 
the return should state that all were notified ; or if only one, 
which one.^ 

§ 107. Appointment of AppraisanL — After commencing the 
service of the execution by seizure and notice, as already in- 
dicated, the next step in the process is for the officer to se- 
cure the appointment of three appraisers. These are to be 
appointed in the following manner : one by the creditor; one 
by the debtor ; and the third, in Maine, New Hampshire, and 
Massachusetts by the officer, and in Vermont and Connecticut 
by the agreement of the creditor and the debtor.^ In Massar 
chusetts, if the debtor is absent from or not resident in the 
Commonwealth, the appointment may be made by his agent 
or attorney, and in Vermont the appointment may be made 
by the agent of either the creditor or the debtor; but in these 
cases the officer should be certain that the person presuming 
to act as agent is such in fact, and generally should know 
that fact from some other source or evidence than simply the 
statement of the person so acting. But it has been held that 
even in such a case, the person presuming to act as agent may 
make a suggestion or nomination which the officer may accept^ 
and himself make the appointment in behalf of the party for 
whom the nomination is made.^ Under certain circumstances 
the officer is authorized' to make the appointment of an ap- 
praiser for one or both of the parties, if they neglect to make 

1 Howe V. Wildes, 84 Me. 566. « Rnssell t;. Hook, 4 Me. 373; 

* Corbett v, Maine and Union Dodge u. Farnsworth, 19 Me. 278; 

Banks, 53 Me. 543. Odiome v. Mason, 9 N. H. 84 ; Dewej 

s Me. Rey. St., ch. 76, § 1 ; N.H. r. Tobej, 126 Man. 93; Cbappell v. 

Gen. Laws, ch. 237, § 2 ; Vt. Rev. Hnnt, 8 Gray, 427. 
Laws, § 1569; Mass. Pnb. St., ch. 
172, § 7; Conn. Gen. St., } 1182. 
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it for themBelves; as^ in Maine he may appoint one for the 
debtor, if the debtor neglects ; in New Hampshire he may 
appoint for the debtor, if the debtor neglects, or does not 
reside in the county or within twenty miles of the property ; 
and in Massachusetts he may appoint for the debtor, if the 
debtor n^lects, or is absent from or not resident in the 
Commonwealth. In these States, when any of the above 
facts exists, the officer may appoint an appraiser for the 
debtor. There does not seem to be any provision of statute 
in these States which authorises the officer to make any ap« 
pointment in behalf of the creditor, in case he neglects to 
make one for himself ; but it has been held in Massachusetts 
that if the officer as an officer makes an appointment in be- 
half of the creditor, the levy will be void, but that it might 
be valid if the officer should act as the agent of the creditor, 
and the creditor should make no objection, and afterward 
accept the results.^ 

In Vermont and Connecticut, if the parties do not agree 
as to the third appraiser, or if either party neglects to appoint 
one, the officer is required to apply to a Justice of the Peace 
who would be qualified to judge between the parties in any 
dvil cause, who may make an appointment of such appraisers 
as are needed to complete the required number. In one case 
in Connecticut the creditor appointed as his appraiser a per- 
son who was a Justice of the Peace, and he, upon the neglect 
of the debtor to make any appointment, made such a'ppoint- 
ment of the other two, and the appointment was held valid.' 
If there is more than one creditor an appraiser may be ap- 
pointed by one of them, it being understood that he acts in 
behalf of all the other creditors.^ There is no particular form 
in which the appointment of an appraiser is to be made ; it 

^ Kichardson v. Pajne, 114 Man. * Pendleton v. Bntton, 3 Conn. 406 

4S9. t goiHh 9. Smith, 11 N. H. 459. 
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may be in writings or it may be simply by telling the officer 
whom the party has selected. The officer must state in his 
return the manner in which the appraisers are appointed^ 
that is, by whom they are appointed, and in case any of them 
are appointed by himself or by a Justice of the Peace, he 
must state the reason why the appointment was made in that 
manner.^ 

§ 108. Who may be Appointed. — No person can be com- 
pelled to act as an appraiser in any case.^ In Vermont and 
Connecticut the appraisers must be freeholders, that is, they 
must be owners of real estate in fee, while in the other States 
there is no such qualification required. In Maine and Mas- 
sachusetts it is not necessary that the appraisers should be 
residents of any particular town or county or even of the 
State,' but in New Hampshire they must be residents of the 
county in which the land lies,^ and in Vermont and Connecti- 
cut they must be residents of the town in which the estate 
lies upon which the levy is to be made.^ In Vermont if the 
land lies in more than one town the appraisers may be taken 
from either town, and in Connecticut if the town is a party 
they are to be taken from the town next adjoining. Another 
and the most important limitation as to the eligibility of ap- 
praisers is that they must be disinterested. There are various 
expressions in the statutes of the several States upon this 
point; as, in Maine they must be '^ disinterested," in New 
Hampshire and Massachusetts they must be '^ disinterested 
and discreet," in Vermont they must be ''judicious and dis- 
interested," and in Connecticut they must be '' indifferent ; " 
but the intent of all these is evidently the same, namely, that 

1 Brooks V. Norris, 124 Mass. 173. * N. H. Gen. Laws, cb. 237, § 2. 

s Fitch V. Tyler, 34 Me. 464. * Vt Rev. Laws, § 1569; ConxL 

s Woodman v. Smith, 87 Me. 21; Gen. St., § 1182. 
Campbell v, Webster, 15 Gray, 28. 
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the appraisers shall be persons competent to judge of the 
subject-matter, and that they shall be disinterested. This term 
** disinterested " is not to be understood as limited to pecu- 
niary interest which may exist between the appraiser and one 
or the other of the parties, for there may be such relations by 
reason of birth, marriage, or business interests as to disqualify 
a person from acting as an appraiser. There should be no 
such relation existii^ between an appraiser and either of the 
parties as would disqualify him from acting as a judge in any 
matter between the parties in a case.^ Mere unfriendly feel- 
ing toward one of the parties will not disqualify a person as 
an appraiser.' If a person is disqualified within the mean- 
ing of the statute the agreement of the parties in appointing 
him will not remove the disqualification, as the pai'ties to the 
cause cannot make that to be lawful which the statute pro- 
nounces unlawful.^ Consequently the officer should take 
special care to see that the appraisers are in fact disinter- 
ested, for if they are not all so, he renders himself liable if 
he proceeds.^ 

This matter has been several times before the courts in the 
difierent States, and it has been decided that the following 
persons are not competent to be appointed as appraisers : any 
one whose relationship to either party is within the sixth de- 
gree or within that of second cousin,^ a son,^'a son-in-law,^ a 
brother of either party,^ an inhabitant of a town which is a 
party,® a tenant in common with one of the parties in the 
land upon which the execution is to be levied,^^ a tenant of 

1 Blodget V. Brinsmaid, 9 Vt. 27 ; * McKeen v. Gammon, 33 Me. 

Wolcott V, Ely, 2 Allen, 838; John- 187. 

son V, Hnntiogton, 13 Conn. 47. ^ Darant v, Shiirtle£f, supra, 

" Briggs ». Green, 33 Vt. 565. ' Wolcott v, 'Ely, supra. 

* Dnrant v. Shartleff, 49 Vt. 141 ; ^ McCrongh v. WeUington, supra, 

MitcheU v. Kirkland, 7 Conn. 229. * Boston v. TUeeton, 11 Mara. 468. 

« McGough O.Wellington, 6 Allen, ^ Cowdrey v. Sheldon, 122 Man 

505. 267. 
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one of the parties;^ and a person whose wife is mother4n- 
law to one of the parties.^ 

The following persons have been considered as competent 
to act: another deputy of the same Sheriff;^ one whose 
wife may be related to the wife of one of the parties ;^ a 
brother-in-law of one of the parties, his wife being dead, as 
relationship by affinity ceases with death ; ^ a depositor in a 
savings bank which formerly owned the claim on which judg- 
ment has been obtained, but which had sold it before the suit 
was brought ; ^ a cousin of the mother of one of the parties ; ^ 
and a brother-in-law of the officer serving the execution.^ 

The return must show the names of the appransers and 
that they were disinterested and discreet or judicious or in- 
different, as the statutes may prescribe, and also that they 
reside in the town or the county in those States in which 
such residence is required, but it will be sufficient simply to 
state these facts in the return.^ 

§ 109. The .^raisaL — The appraisers should first be sworn 
to faithfully and impartially appraise the real estate which 
may be shown to them as the property of the debtor. This 
oath, in Vermont and Massachusetts, may be administered to 
them by the officer serving the execution ; but in the other 
States it should be administered by a Justice of the Peace, or 
other officer who is qualified to administer oaths.^^ In Maine 

^ MitcheU v. KirUand, 7 Codh. * Brown v. Washington, 110 Mobs. 

229. 529. 

' JohnsoD V, Huntington, 13 Conn. * Glidden v. Philbrick, 56 Me. 

47. 222 ; Rix v. Johnson, 5 N. H. 520 ; 

* Grover v, Howard, 81 Me. 546. Bradlej v, Bassett, 2 Cnsh. 417; 
< Baker v. Davis, 19 N. H. 325. Pendleton v. Button, 3 Conn. 406; 
^ Blodget If. Brinsmaid, 9 Vt. 27. Fitch p. Smith, 9 Conn. 43. 

• Kellej V. Barker, 63 N. H. 70. ^ Me. Key. St., ch. 76, § 2 ; N. H. 
1 Kinsman v. Wamer, 113 Mass. Gen. Laws, ch. 237, § 2 ; Vt. Rer. 

847. Laws, § 1571 ; Mass. Pub. St., ch. 

272, § 8; Conn. Gen. St., § 1182. 
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a certificate of the oath rigned by the person who adminis- 
tered it, stating the time when it was administered, must be 
placed upon the back of the execution ; and although not re- 
quired by statute in the other States, it is a very proper thing 
to be done in every case. But where it is required to be 
upon the back of the execution it should be upon the execu- 
tion itself, and not upon a separate paper, although that paper 
may be attached to the execution by one comer thereof.^ If 
any of the appraisers should happen to be a Justice of the 
Peace or person qualified to administer oaths, he may admin- 
ister the oath to the oth^r appraisers, and it may also be ad- 
ministered by the debtor if he is a Justice.^ The appraisers 
after they are duly sworn should proceed at once to view the 
land of the debtor which may be shown to them, and all of 
them are required to act, particularly in the appraisal, al- 
though it may not be necessary for them all to agree in the 
result of the appraisal.' It is not necessary that the ap- 
praisal should be made in the presence either of the oificer or 
of the parties.^ It is not necessary either that the appraisers 
should go upon the land ; they may discharge their duty sim- 
ply by viewing it or making such examination thereof as will 
satisfy them of the value thereof, and may make their ap- 
praisal where they please.^ The object of the appraisal is to 
iumish the officer with a proper estimate of the value of the 
real estate which is to be set off in satisfaction, in whole or 
in part, of the execution ; and the appraisers are to estimate 
the true value in money of the real estate shown to them> 
and if that is of an amount greater than the amount caUed for 
in the execution, with all costs and charges, they are to take 

1 Hall V. Staples, 74 Me. 178. « BUI v. Pntt, 5 Conn. 128. 

* Barnard v. Fiahen 7 Man. 71. * Hammatt v. Bassett, 2 Pick. 

* McLellanv.Nelaon, 27 Me. 129; 564; Pendleton v, Batton, 8 Cona 
Moffitt 9. Jaqoina, 2 Pick. 331. 400. 
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such a specified portion thereof as will amount in value to the 
amount called for in the execution. In this latter case the 
land which is taken should be a certain portion with specified 
boundaries, unless in the opinion of the appraisers the estate 
is such that it cannot be divided without injury to the whole, 
in which case they may appraise an undivided part thereof.^ 

If the interest of the debtor in the real estate is that of a 
joint tenant with others, the whole or any part of his interest 
in the whole property may be appraised and set off as if he 
owned the whole, but the whole estate is to be described and 
the interest of the debtor therein carefully stated.^ 

If the real estate which is to be appraised is subject to a 
mortgage or other encumbrance, the appraisers should deduct 
the value of the encumbrance from the full value of the land.^ 
But the validity of the levy will not be affected by the fact 
that the appraisers neglected to take into account a mort- 
gage upon the property.^ If the estate is appraised as sub- 
ject to an encumbrance when it is not in fact so subject, or if 
the appraisers, should materially overestimate the value of the 
encumbrance, the levy would thereby be invalid.* 

The distinction seems to be this, that if the appraisal is 
made of property, and the estate of the debtor is of less in- 
terest than that which is appraised, whatever estate he has in 
the property will pass by the levy; but if the appraisal is of 
a less estate than the debtor really and in fact owns he is 
thereby injured by the proceedings and no estate will pass. 

1 Me. Rev. St., ch. 76, § 10; N.H. Rev. Laws, § 1585; Fairbanks v. 

Gen. Laws, ch. 237, § 8 ; Vt. Rev. Devereanx, 48 Vt. 550 ; Mass. Pab. 

Laws, § 1584; Mass. Pab. St., ch. St., ch. 172, § 11; Conn. Gen. St, 

172, § 15. § 1185. 

a Me. Rev. St., ch. 76, § 7 ; N. H. « Hovey v, Bardett, 34 N. H. 278 ; 

Gen. Laws, ch. 237, § 7 ; Vt. Rev. Pettee v. Peppard, 125 Mass. 66. 
Laws, § 1583 ; Mass. Pnb. St, ch. 172, < Root v. Colton, 1 Met 345; 

§ 14. McGregor i;. Williams, 10 Cnsh. 526. 

« Me. Rev. St, ch. 76, § 30; Vt 
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If the estate which is to be levied upon is subject to a mort- 
gage which covers other land, it is proper that a proportional 
part of the amount due upon the mortgage should be de- 
ducted.^ In New Hampshire the equity of redemption from 
a mortgage or other encumbrance cannot be set off on exe- 
cution, but must be sold. 

If the interest of the debtor which is to be appraised con- , 
sists of the right to receive rents or profits or income from an 
estate, the appraisers may estimate the value of such rents or 
income and determine for how long a time they should be set 
off to the creditor in satisfaction of the execution.^ Several 
different parcels of land owned by the same debtor may be 
appraised separately or together;^ but if there is more than 
one debtor, and lands which each owns in severalty are to be 
taken, the lands of each debtor must be separately appraised, 
and a set of appraisers must be appointed for each debtor.^ 
In estimating the value of real estate the appraisers should 
take into account all buildings and other articles which would 
pass by law with a sale of the property ; but these different 
articles need not be specified in detail nor any reference 
made to them, it being presumed by law that they are taken 
into account^ 

§ 110. Appraiaen' Certificate. — After the appraisers have 
sufficiently examined the real estate shown to them and made 
an estimate of its true value, they are to make a certificate 
of their appraisement upon the execution, sign the same, and 
return it to the officer.® In New Hampshire the appraisers 

1 Wad8worthp.Wi]liam8,97Ma88. < Bnmham v. Aiken, 6 N. H. 

339. 306. 

> Me. Rev. St., ch. 76, §§ 9, 18 ^ Payne v. Fanners' & Citizens' 

N. H. Gen. Laws, ch. 237, $ 10; Vt Bank, 29 Conn. 415. 
Rev. Laws, § 1587 ; Mass. Pab. St., • Me. Rev. St., ch. 76, § 8; N. H. 

ch. 172, § 17. Gen. Laws, ch. 237, §§ 6, 9 ; Vt. Rev. 

* Hannam9.Toiirtel]ott,10AUen, Laws, § 1571; Mass. Pnb. St., ch. 

494. 172, § 8; Conn. Gen. St., § 1182. 
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are to set out the land to the creditor ; ^ in the other States 
the land is to be set out by the officer ; but in all cases the 
certificate to be made by the appraisers will be substantially 
the same^ except that in New Hampshire it should contain 
the statement that they have set out the land to the creditor. 
This certificate should show that the appraisers have viewed 
the land showed to them and have appraised the same and 
have set it off.' The certificate should be in writing and 
should be signed by all the appraisers if possible^ although it 
has been held that if all the appraisers are present and act^ 
the signatures of two of them will be sufficient ; ^ and this pro- 
vision is now incorporated in the statutes in Maine, Massa- 
chusettSy and Connecticut.^ No particular fonn of words is 
required in the certificate, but the nature of the estate taken 
should be described and, as far as possible, the land should 
be described by metes and bounds, that is, by its proper 
boundaries.^ The quantity of the land that is taken need 
not be stated,^ but the value that is placed upon the land 
must be given, and it will not be sufficient to state that the 
land is set off in full satisfaction of the execution.^ If there 
is more than one debtor named in the execution the certifi- 
cate must state whose land is taken ; and if it should simply 
state *' the land of the within-named debtor," and not specify 
which one, the levy would be void.^ Although it is not ex- 
pressly required in all cases that the certificate should be 
written upon the execution itself, and has been held in Maine 

1 N. H. Qen, Laws, ch. 237, * Patterson r. Chandler, 55 Me. 

{6. 53 ; Peck v. Wallace, 9 Conn. 453. 

« ,Fitch V, Tyler, 84 Me. 464. See Forms, page 319. 

•Hopkins v. Haywood, 86 Vt. 318; « Fletcher ». The State Capital 

Moffltt r. Jaqnins, 2 Tick. 831 . Bank, 37 N. H. 369. 

* Me. Rev. St, ch. 76, § 4; Mass. ' Chase v. Williams. 71 Me. 190; 

Pnb. St., ch. 172, § 9 ; Conn. Gen. St., Mead v. Harvey, 2 N. H. 495. 

§ 1182. . ^ Baker v, Davis, 19 N. H. 325. 
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that it may be on a separate paper and annexed to the execu- 
tion/ yet the safest way in all cases is to have the certificate 
written upon the back of the execution^ and it should be 
signed by at least two of the appraisers ; and it may be a 
proper suggestion that the appraisers should each sign his 
name in fiill, although a failure in this respect would not in- 
validate the levy.^ If only two of the appraisers sign the 
certificate, the officer's return must show that all were pres- 
ent and took part in the appraisal, and that one declined to 
sign the certificate. 

§ 111. Xetes and Bounds. — Either in the certificate of the 
appraisers or in the return of the officer, the property set out 
to the creditor must be described by metes and bounds if it 
is of such a character that it can be so described. By this is 
meant that the property must be described in such a manner 

■ 

that it can be identified,' and if it is defective in some par- 
ticulars, yet if sufficient remains correct to enable any person 
to find the property the description will be considered good.^ 
This description may be in very general terms, and may refer 
for particulars to a deed or deeds which are recorded,^ or to 
a will which is recorded ; ^ but a reference to an inventory 
which has been filed in the estate of a deceased person has 
been held insufficient.^ 

The property which may be taken and described may be 
only a room in a house, with the right of ingress and egress 
by outer door, entry, and stairs ; ' but it cannot be of an undi- 



1 Han V. Staples, 74 Me. 178. 

s Hanly o. Sidelinger, 52 Me. 138. 

' Roop V. JohnsoD, 23 Me. 335; 
Lyfoid r. Thiuntoii, 16 N. H. 400; 
Saaoden o. Bank, 61 N. H. 31 ; Chap- 
peU V, Hunt, 8 Gray, 427 ; Baker v. 
Baker, 125 Mass. 7. 

« Forbes v. HaU, 51 Me. 568; Col- 
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V. Ward, 4 Met. 404. 

• AUen V. Taft, 6 Gray, 552. 

7 Tate V. Anderson, 9 Mass. 92. 

• Back V, Hardy, 6 Me. 162 ; Tifft 
V, Walker, 10 N. H. 150. 
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vided part of a dwelliDg-house/ unless^ in fact^ it be a case in 
which the setting out of a particular part is certified to be 
detrimental to the rest of the property. Neither the officer 
nor the appraisers have any right to set off an undivided por- 
tion of real estate unless in their opinion the rest of the estate 
will be damaged by setting off any particular part thereof, 
and in that case it must appear in the return of the officer, or 
in the certificate, why such a set-off was made.^ It has been 
held to be a part of the duty of an officer before proceeding 
to levy on an undivided portion of real estate to see if it pre- 
sents a case in which the setting off of a portion by mete3 
and bounds would be prejudicial to the whole, and his return 
to the effect that it cannot be divided without such damage 
will be conclusive of that fact.^ In this description the 
whole of a lot may be described and a part thereof reserved, 
or the buildings thereon may be reserved, and in that case 
the reservation of the buildings will include the land under 
them and other land necessary to their proper use,^ but the 
whole interest must be described, and not the interest for a 
term of years, leaving a remainder in the debtor.^ 

§ 112. Officer to Set Off and Deliver Seisin. — It has already 
been stated that the officer or appraisers are to set off the 
property to the creditor ; but in Maine, New Hampshire, and 
Massachusetts it is further provided that the officer shall de- 
liver possession of the property to the creditor, so far as the 
nature of the estate set off will admit.^ The levy of an exe- 
cution, if conducted in conformity to law, operates as a statu- 
tory conveyance of the property,^ and if duly recorded and 

1 Gidding8v.Canfield,4Conn.482. ^ Howe v. Blanden, 21 Vt 315. 

3 Morse v. Sleeper, 58 Me. 329 ; * Me. Rev. St., ch. 76, § 13 ; N. H. 

Edwards v. Allen, 27 Vt. 381 ; Pick- G«p. Laws, ch. 237, § 11 ; Mass. Pab. 

ering V. Reynolds, 111 Mass. 83. St., ch. 172, § 20. 

s Mansfield v. Jack, 24 Me. 98. ? Pope «. Catler, 22 Me. 105 ; 

^ Grover v. Howard, 31 Me. 546. Baker v. Baker, 125 Mass. 7. 
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returned, the creditor will be^ conBidered in law as having 
actual seisin,^ but in order to have that effect the return must 
show that the officer delivered seisin.^ Where there is more 
than one creditor a delivery to any one of them will be con- 
sidered as sufficient^ A creditor may accept or reject the 
property wliich is set off to him, and is not obliged to assign 
any reason therefor, and if he rejects it the levy made is 
void.^ If the character of the estate is such that actual 
seisin cannot be delivered, the officer should make an assign- 
ment of the rights of the debtor therein to the creditor and 
make his return accordingly. In Maine, New Hampshire, 
and Vermont it is provided by statute that, in the case of a 
set-off of rents and profits for a term of years, the officer shall 
not disturb the person in possession, but shall cause such per- 
son in possession to become the tenant of the creditor and to 
pay rent to him, and in case he refuses to do so shall turn 
him out and put the creditor in possession, who may then 
hold for the term specified.^ 

In Maine and Massachusetts in the levy and set-off of prop- 
erty which it is claimed has been fraudulently conveyed by 
the debtor and which is in the possession of any person other 
than the debtor claiming title thereto in himself, the officer 
shall not disturb the possession of such person, but shall give 
the creditor a momentary seisin, which will be sufficient to 
secure to the creditor whatever rights may accrue to him 
upon the levy.^ The officer's return should specify carefully 
in what way possessiQu or seisin was delivered by him. 

1 Nickenon v. Whittier, 20 Me. Gen. Laws, ch. 237, | 10; Vt. Rev. 

223. LtLWti, § 1588. 

* Jackflon v. Woodman, 29 Me. « Me. Rer. St., ch. 76, § 14 ; Mass. 
266. Pub. St., ch. 172, § 21 ; Morse v. 

* Smith V. Smith, 11 N. H. 459. Sleeper, 58 Me. 329 ; Gore i;. Brazier, 

* Bingham v. Smith, 64 Me. 450. 8 Mass. 523. 
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§ 113. Levy and Sale. — Instead of having the real estate 
appraised and set off, as has been already described, the cred- 
itor may, if he prefers, in the States of Maine, Vermont, and 
Massachusetts, have the property seized and sold upon the 
execution.^ In Rhode Island an execution can only be levied 
upon real estate by sale,^ and in New Hampshire the levy on 
an equity of redemption can only be made by sale,' while this 
method of satisfying an execution is not known in the law of 
Connecticut In New Hampshire real estate can only be 
sold upon execution where the property attached or seized is 
a right of redeeming real estate from a mortgage, or a right 
to receive a conveyance of real estate on performance of any 
contract, or a right to redeem in any case, or a term for 
years.^ In Maine, Vermont, and Massachusetts all real estate 
which is attachable may be seized and sold to satisfy the exe- 
cution. This right to sell on execution was, in Maine and 
Massachusetts, originally confined to equities of redemption, 
but now extends to all rights in real estate which are attach- 
able ; but even now the officer must exercise care and ascer- 
tain whether the property which he seizes and offers for sale 
is or is not subject to a mortgage, as in one case it was held 
that where the property was described and sold as subject to 
a mortgage, when it was in fact not subject to any mortgage, 
the sale was void ; ^ but afterward it was held that the seiz- 
ure and sale of '' all the right, title, and interest which the 
debtor had in the property " would pass whatever right, etc., 
the debtor had.^ In the levy of an execution in this manner, 
as well as in the other mode, it is essential that all the steps 
of the statutes be carefully followed, and that the return of 

1 Me. Key. St, ch. 76, § 43 ; Mass. * N. H. Gen. Laws, ch. 238, §S 1, 

Pab. St., ch. 172, § 27; Vt. Laws 11-13. 

1884, No. 139. ^ Hackett v. Buck, 128 Mass. 369. 

s R. I. Pab. St., ch. 223, §§ 11, 12. « Woodward v, Sartwell, 129 Mass. 

> Eellej V. Bamham, 9 N. H. 20. 210. 
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the officer on the execution should show that they were so 
complied with ; but it is not necessary that the return should 
show that the creditor preferred to have the execution levied 
by sale, for the reason that the return of the officer showing 
a sale would of itself be a sufficient indication of such 
election*^ 

§ 114. Hotioe of Sale. — In case of a levy and sale the first 
act of the officer should be to give the notice to the debtor in 
the manner required in the statutes.^ In Rhode Island ,there 
do not seem to be any provisions in the statutes for notice 
to the debtor, but in Maine, New Hampshire, Vermont, and 
Massachusetts such notice should be in writing, and should 
be delivered to the debtor, if possible, and if he is within the 
precinct of the officer, or in New Hampshire if he lives 
within twenty miles of the property, or in the county in which 
it is situated; or such notice may be left at the last and usual 
place of abode of the debtor.^ In Maine and Massachusetts, 
if the debtor is not a resident in the precinct of the officer, 
or is not found therein, the officer is required to send the 
notice to him by mail, post-paid, and addressed to the debtor 
at his place of residence, as indicated in the execution.^ In 
case of the death of the debtor, the notice should be given 
to the executor or administrator, rather than to the heirs of 
the debtor.^ If the officer should send the notice by mail he 
must state in his return that the notice was sent in that 
manner, and the reason why; but his statement that he could 
not find the debtor in his precinct would be sufficient.^ This 
notice should contain a statement that the officer has seized 

1 Sanborn v. Cliamberlln, 101 St., ch. 172, §§ 29, 46 ; Vt. Laws 1884, 
Mam. 409. No. 139. 

' See Forms, i>age 380. ^ Me. Rev. St., ch. 76, § 33 ; Mass. 

» Mo. Rev. St, ch. 76, § 33 ; N. H. Pub. St., ch. 172, § 46. 
Gen. Laws, ch. 238, { 2; Biass. Pub. ^ Atkins v. Sawyer, 1 Pick. 351. 

6 Owen v. Neveau, 128 Mass. 427. 
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certain property, which should be described in a general way 
at least, upon the execution, which should also be described, 
and that the property will be sold at public auction at a 
given time and place. . It is only necessary that the description 
of the property should be generally correct.^ The next step of 
the officer should be to post up notifications of the time and 
place of sale, as required in the statutes. In Maine a notice 
must be posted in a public place in the town in which the 
property is situated, and in two acyoining towns; and if the 
property is pituated in two or more adjoining towns, then 
the notice must be posted in each of the towns, and in two 
towns adjoining each of them, which would mean that there 
must be at least two notices in the towns in which the land 
lies.' If the property is not situated in any town, then the 
notice must be posted in two public places in the shire town 
of the county.^ In New Hampshire the notices must be 
posted in two or more public places in the town in which 
the property is situated.^ In Massachusetts notifications must 
be posted in some public place in the town in which the 
property is situated and also in two adjoining towns, if there 
are so many in the county.^ In Rhode Island the notifications 
must be posted up in two or more public places in the town 
where the property lies.* 

These notifications, like the notice to the debtor, must 
contain a general description of the property which is taken, 
and also of the time and place of the intended sale. They 
must be posted up in a public place ; and by this term must 
be understood to mean such a place as, in comparison with 
others in the same town, is one where the inhabitants and 
others firequendy resort, or meet, or have occasion to be, so 



1 Baffum V, Deane, 8 Ciuh. 85. 
^ Grosvenor v. Little, 7 Me. 376. 
< Me. Rev. St., ch. 76, § 33. 
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« 

that notice there would for that reason be most likely to be 
seen. In a town which has no public place, or in a place 
which is not incorporated, or which has no inhabitants, the 
statute cannot, of course, be complied with, and no levy in 
this manner can be made*^ These notifications must be given 
to the debtor, and must be posted up at least thirty days 
before the day of sale, except in the State of Rhode Island, 
where they must be posted up at least three months before 
the time of sale.' The sale will be valid if the notice is 
posted up a longer tiiAe than the statute requires.^ The 
officer is also required to advertise a notice of the sale three 
weeks successively before the time of the sale, except in New 
Hampshire ; and in that State he is required to make such 
publication, in case the debtor does not live in the county 
where the land lies, or within twenty miles of the property. 

This notice should be similar to the notice which has been 
given to the debtor, and also which he has posted up, and 
may well be identical in language ; and in Maine it must be 
published in some newspaper in the county, if there is any 
published therein, and if not, then in the State paper ; in New 
Hampshire it must be in some newspaper published in the 
vicinity ; in Vermont and Massachusetts in some newspaper 
in the county ; and in Rhode Island it must be in some news- 
paper in the county, and if there is none, then in some news- 
paper in Newport or Providence.* In Vermont and Rhode 
Island the requirement in the statutes is that the notice must 
be published once a week for three weeks next before the 
time of sale ; but in the other States it is simply that it be 
published three weeks successively, and these need not neces- 

1 Riusell V. Djer, 40 N. H. 173. * Bagley r. Bailej, 16 Me. 151. 

* Me. Rer. St., ch. 72, § 33 ; N. H. « Me. Rev. St., ch. 72, § 33 ; N. H. 

Gen. Laws, ch. 238, i 2; Yt. Laws Gen. Laws, ch. 238, § 3 ; Vt. Laws 
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sarily be the three weeks immediately precediDg the sale. 
Three weeks successively does not mean that the first publi- 
cation shall be three weeks before the time of sale ^ nor that 
the publication must be had every day of the three weeks ; ' 
but the. rule will be sufficiently complied with if the notice is 
published once in each of three successive weeks, and there 
need not be an interval of a week between each publication.' 
But the return of the officer must show on what days and in 
what newspaper the notices were published.^ 

§ 115. Adjournment of the Sale. — The officer has power to 
postpone the sale within certain limitations. In a case in the 
State of Rhode Island the Court says : " The power of ad- 
journment is always deemed incidental to the power to sell. 
If the officer could not^ from storm or accident, reach the place 
of sale, or if, reaching it, from a want of buyers he could not 
sell, or could not sell except at a great sacrifice, and, in fine, 
if for any cause consistent with the performance of his gen- 
eral duty under the execution, the sale could not take place 
at the time originally appointed, he might adjourn the sale. 
We do not, however, intend to sanction needless adjournments 
or adjournments made in collusion with either party." ^ 

But while the right of adjourning the sale may exist at com- 
mon law, there are statutory provisions in each of the States 
which limit the length of time of the adjournments, and also 
describe the manner in which the adjournment shall be made 
and the notice given. In Maine, Vermont, and Massachu- 
setts the adjournment may be for any time not exceeding 
seven days, and in the same way from time to time until a 
sale is made, and the notice of the adjournment is to be given ^ 

^ Dexter v, Shepard, 117 Mass. > Bachelor v. Bachelor, 1 Mass. 

480. 256. 

> Brewer v. Springfield, 97 Mass. * See Forms, page 328. 
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by the officer at the time of the adjournment by public proc- 
lamation.^ In Maine, if the officer having the execution is 
unable to attend at the time and place of sale, another officer 
may adjourn it not exceeding ten days, and if such inability 
is not then removed may sell and make his return as the first 
officer ought. In New Hampshire the adjournment may be 
for a period not exceeding ten days at a time, nor more than 
sixty days in the whole, and notice of the adjournment must 
be posted in the same manner as the notice of the sale.^ In 
Rhode Island the sale may be adjourned from time to time, 
and the officer is required to give one week's notice of the 
adjournment by publication in a newspaper as provided in 
reference to the original notice. This provision would seem 
to make it necessary that each adjournment should be for at 
least a week.' In all these cases the return of the officer must 
state the fact of adjournment, and to what date or dates, and 
the reasons why the adjournments were made and the man* 
ner in which the notice of the adjournment was given.^ 

§ 116. The Sala. — At the time and place appointed in the 
notices, or at a proper adjournment thereof, the officer should 
proceed to sell the property at public auction to the highest 
bidder.^ The time when the sale shall be made is within the 
discretion of the officer, excepting of course that it be within 
the time limited in the statutes, and it may be at any reason- 
able hour of the day, even as early as eight o'clock in the 
morning.* The place of sale is also in his discretion, and it 



1 Me. Rer. St., ch. 76, § 37 ; Vt. » Me. Rer. St., ch. 76, § 36; N. H. 

Laws 1884, No. 139 ; Mass. Fnb. St., Gen. Laws, ch. 238, § 1 ; Vt. Laws 
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need not be upon the property, but may be at the oiBce of 
the Sheriff or other officer seryiug the execution, although the 
office may be several miles away from the property.^ 

The officer himself may act as auctioneer, and it has been 
decided that his return of the sale signed by him is a suffi- 
cient memorandum in writing to satisfy the Statute of Frauds, 
and bind the parties to the sale.^ As in the case of the sale 
of personal property on execution, the sale must be for cash ; 
and if the purchaser afterward declines to pay the money 
and take his deed, the officer may treat the sale as a nullity, 
give a new notice and resell the property;^ and it would seem 
that in such a case^ if the property did not bring as much at 
the second sale as at the first, the officer would have a right 
to recover the difference from the first purchaser for the bene- 
fit of the creditor, and this is so prescribed by statute in the 
State of Maine.^ In regard to what may be sold, in the case 
of the sale of an equity of redemption it is to be remarked 
that if several parcels are included in one mortgage, and the 
general ownership of the equity remains in the mortgagor in 
all the parcels, the equity in all must be levied upon and sold 
as one equity, and there cannot be separate sales of the sev- 
eral parcels ; but if the mortgagor has sold the equity in a 
part of the lots or parcels to another party, the equity only in 
those of which he retains the ownership can be sold.^ The 
right to redeem a parcel of land from two or more mortgages 
upon the same property may be sold for a gross sum,^ but the 
sale of two distinct equities in two different lots for one sum 
is not authorized^ In the same way there can be no lawfid 

1 Woodward v, Sartwell, 129 Mass. * Me. Rev. St., ch. 76, § 36. 

210; Rowland p. Pettej, 15 R.L 603. ^ North v. Dearborn, 146 Mass. 
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sale of a piece of property upon two or more executions in 
favor of different creditors for one sum.^ Several lots may 
b^ levied upon and sold as one lot if they are accurately de- 
scribed and under one ownership.^ 

§ 117. The Deed. — After the sale the oflScer is to execute, 
acknowledge, and deliver to the purchaser thereof a good and 
sufficient deed of the property sold, which deed, it is provided 
by statute, shall operate to convey to the purchaser all the 
right, title, and interest which the debtor had in or to the 
premises at the time they were attached on mesne process, or, 
in case there was no attachment, at the time they were seized 
upon execution.' In ^N'ew Hampshire it is required by stat- 
ute that the deed of the officer shall contain a brief state- 
ment of the office of the person making the sale, the names 
of the parties to the action in which the execution issued, and 
the court and the term at which the judgment was rendered, 
the consideration paid therefor, a description of the premises 
conveyed, and the right of the debtor to redeem the same, 
and shall also contain a covenant that the officer has observed 
all the requisitions of the law by virtue of which the deed is 
made ;^ and in Vermont and Rhode Island a form of deed is 
given in the statutes which must substantially be followed, 
and the time of the attachment must also be inserted in the 
deed,^ while in Maine and Massachusetts there is no form 
prescribed, and it has been decided in the latter State that the 
facts necessary to show the officer s authority need not be re- 
cited in the deed, and even if they are recited and a mistake 
occurs therein, such mistake will not invalidate the deed, 
provided, .of course, that they are correctly stated in the return 

^ Chapnuin v, Androflcoggin R. R. 1884, No. 139 ; Maw. Pab. St., ch. 172, 

Co., 54 Me. 160. § 28 ; R. I. Pab. St., cb. 223, § 14. 
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» Me. Rer. St., ch. 76, § 86 ; N. H. * R. I. Pub. St., ch. 223, §§ 16, 17 ; 

Gen. Laws, ch. 238, § 1 ; Vt. Laws Vt. Laws 1884, Na 139. 
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upon the execution.^ It is trae that the deed of a Sheriff 
usually recites these facts, and it would be well for the officer 
to follow as far as possible the accepted form, as in that way 
he will be most likely to be correct.^ It is essential in all 
cases that the description of the property conveyed in the 
deed should correspond with that contained in the return on 
the execution.^ The deed must be made to the purchaser 
and not to any other person, and where the property is sold 
to two or more joint purchasers the deed must be made to 
them all, and it will not be sufficient to make it to one onlv.^ 
It is not indispensable that the deed should be made on the 
day of the sale, but it should be made soon afterward.^ The 
fact and the date of the execution and deliveiy of the deed 
must be stated in the officer's return on the execution. 

§ 118. Beoord of the Deed. — In Maine and Massachusetts 
the deed must be recorded within three months after the 
sale.^ These three months are to be computed after the day 
of the sale, — that is, the day of the sale is not to be counted 
as one of the days.^ The officer is not required to attend to 
the recording of the deed, — that is the duty of the purchaser, 
— but it is well for the officer to call the attention of the pur- 
chaser to the fact, in order that he may attend to it at once. 
If it is not recorded within the time stated the deed will be 
good against the debtor and all other persons who have no^ 
tice of the sale, but will not be good against a purchaser in 
good faith or against another subsequent attaching creditor, 
unless such attaching creditor makes his attachment with full 
knowledge.^ It is important, therefore, that the purchaser 
should record his deed as soon as he can. In the other 

1 Hajward r. Cain, 110 Mass. 273. * Me. Bey. St., ch. 76, § 36 ; Mom. 

« See FonnB, page 331. Pub. St., ch. 172, § 28. 

* Whiting V. Hadlej, 3 Allen, 357. 7 Berry v. Spear, 13 Me. 187. 

« Rice V. Smith, 18 N. H. 369. > Hobbs v. Walker, 60 Me. 185; 

* Abbott t;. Startevant, 30 Me. 40. Owen v. Nevean, 128 Mass. 427. 
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States there are no provisions in the statutes relating to the 
time of the record of the deeds, but manifestly they should 
be recorded as soon as they can be. In them, however, 
there are provisions requiring that the officer should record 
the execution and his return thereon, which will be considered 
under the subject of the record of the return. 

§ 119. The Betoni. — After the officer has completed the 
several steps thus far enumerated, whether the levy is by set- 
off or by sale, he should make up his return on the execution. 
This is perhaps the most important part of the whole pro- 
ceeding, as in most of the cases this return furnishes the 
record evidence of the acts which have been done, and de- 
termines the validity or the invalidity of the levy or sale as 
the case may be. It is a general rule that the return must 
contain a statement of every act which has been done and 
which is material to the validity of the levy.^ Great care 
should be taken in this matter also, for the reason that as 
between the parties, that is, between the debtor and the cred- 
itor, and as to all parties with notice, the return of the offi- 
cer is conclusive as to all matters which are properly the 
subject of his return.^ Attention has been called in the pre- 
ceding sections to certain facts which must be included in 
the return, and at the risk of repetition it is proposed here to 
enumerate the different things which must appear by the 
return to have been done. In Massachusetts the statutes 
prescribe certain things which must appear in the officer^s 
return,^ but as all the steps which are therein stated would 
seem to be necessary in all cases they can best be considered 
in connection with the general law applicable to this matter. 
In the case of a levy and set-off the return must show (1) that 

1 Saunders v. Bank, 61 N. H. 31 ; ^ Ladd v, Wiggin, 35 N. H. 421 ; 

Sleeper v. Newbury Seminary, 19 Vt. Baker v. Baker, 125 Mass. 7. 
451. > Mass. Pab. St, ch. 172, § 84. 
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a demand was made upon the debtor for personal property 
(in those States in which such a demand is necessary) and 
that no such estate could be found ; ^ (2) the time when the 
premises were taken on execution^ and it will be sufficient 
in this matter to state the day without giving the hour or 
minute,^ but it will not be sufficient to say that it was within 
thirty days ; ^ (3) that notice was given to the debtor to choose 
an appraiser/ unless he lives out of the State^ in which case 
that £Bict must be stated as an excuse for not giving him no- 
tice;' (4) that certain men whose names should be given and 
who should be described as disinterested, discreet, judicious 
freeholders or inhabitants, as the statutes require,^ were ap- 
pointed as appraisers in the manner indicated in the statutes 
of the State, and if an officer makes an appointment for a 
debtor, or if there is any deviation from the regular mode of 
appointment the officer must be careful to state the reason 
for such appointment by himself or for such deviation from 
the regular course,^ and it will not be sufficient simply to 
state that the debtor neglects to appoint ; ^ (5) that the ap- 
praisers were duly sworn or were sworn according to law,* 
but the name of the officer administering the oath need not 
be stated ; ^^ (6) that the appraisers appraised certain property 
shown to them as the property of the debtor at a certain 
price or sum which must be stated, and set off the same 
property or an undivided portion thereof to the creditor, and 
if an undivided portion is set off, that the estate could not 

1 Coe V. Wickham, 83 Conn. 389. den v. Philbrick, 56 Me. S22; Fitch 

* CowIb V, Hastings, 9 Met. 476. v. Smith, 9 Conn. 43. 

* Cooper V. Bisbee, 4 N. H. 329. "^ Shields v. Hastings, 10 Cash. 

* Means v. Osgood, 7 Me. 146. 247 ; Brooks v. Korris, 124 Mass. 172. 
ft Bingham v. Smith, 64 Me. 450. 8 Welch r. Bank, 58 N. H. 147. 

* Bradley v, Bassett, 2 Cnsh. 417 ; * Leonard v. Bryant, 2 Cosh. 32. 
Grover i7. Howard, 31 Me. 546 ; Glid- ^ Dodge v. Faznsworth, 19 Me. 

278. 
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be divided without damage to the whole/ and if only two of 
the appraisers signed the certificate the return must further 
state that all were present and acted^ and in the case of the 
setoff of rents and profits the amounts must be stated, and 
it will not be sufficient to state that they are set off for a 
certain time ; ^ (7) that the officer delivered seisin or posses- 
sion to the creditor or to some person as his attorney or agent 
of the same property, which must be described unless it is 
fully described in the certificate of the appraisers, in which 
case the return may refer to the certificate. The officer 
should also cause the certificate of the oath administered to 
the appraisers to be indorsed upon the execution and signed 
by the magistrate, if he be another person than the officer 
himself, and the appraisers' certificate to be indorsed upon 
the execution either before or afiber his return upon the same.^ 
If there is more than one debtor the return should carefully 
state that notice was given to all, or if to only one, which 
one, as the levy will only apply to such debtor who is named ; ^ 
and if in such case the return only states that notice is given 
to the within-named debtor, but not designating which, it 
will not be sufficient^ In the case of a sale the return 
should show (1) that notice of the sale was given to the 
debtor and also posted and advertised in the manner directed 
in the statutes, but in these matters it will be necessary to 
state particularly the way in which the notice was given, and 
in case of publication, to give the name of the newspaper in 
which, and the dates when, the same was published ; (2) that 
the places where the notices were posted were public places,^ 
but not necessarily that the paper in which the notice was 

1 Pickeringv.BeynoldB, 111 Mass. ^ Corbett v. Maine and Union 

88. Banks, 63 Me. 542. 

s Bachelder v. TbompBon, 41 Me. * Whittier v. Varney, 10 N. H. 

S89. 291. 

< Booth V. Booth, 7 Conn. 350. • Wilaon v. Bncknam, 71 Me. 545. 



190 EXECUTIONS, LEVY ON EEAL ESTATE. [CHAP. VIL 

published was a public newspaper ; ^ (3) that the property 
was sold at public auction at the time and place advertised, 
or in case of adjoumraents, what adjournments were made 
and what notice was given of each of the adjournments ; 
(4) and that a deed was given, when the same was delivered, 
the amount received from the sale, and the application there- 
of on the execution.^ In Connecticut the officer is also re- 
quired at any time before the return of the execution to sign 
and give to the debtor, upon his demanding the same, a 
statement of the items of his fees, the name of the creditor, 
the date and amount of the execution, and the court from 
which it issued, and if he neglects or refuses to do so he ren- 
ders himself liable to a penalty to the debtor.^ 

§ 120. Seoord of the Bzeeation and BetuxiL — In case of 
the set-off of real estate, the execution, together with the offi- 
cer's return thereon, must be recorded in the office where 
deeds of the same property should be recorded,^ and in New 
Hampshire and Rhode Island, in the case of a sale on the 
execution, a like record must be made.^ In Maine and Mas* 
sachusetts such record must be made within three months 
from the day on which the seizure was made,^ as stated in 
the return,^ and in reckoning the three months the day of the 
seizure is not to be counted.^ If it is not recorded within 
the time limited the levy will be void, at least so far as it 
may affect other creditors or innocent purchasers.^ In the 
other States there is no time specified within which the 



1 Bailey v, MjTick, 50 Me. 171. ^ N. H. Gen. Laws, ch. 238, § 8; 

3 See Forms, page 332. R. I. Pub. St., ch. 223, § 18. 

• Conn. Gen. St., § 1192. • Me. Rev. St., ch. 76, | 16 ; Mass. 

* Me. Rev. St., ch. 76, § 16 ; N. H. Pub. St., ch. 172, § 22. 

Gen. Laws, ch. 237, § 11 ; Vt. ReT. » Pope v. Cutler, 22 Me. 105. 

Laws, § 1573; Mass. Pub. St., ch. ^ Berry &. Spear, 13 Me. 187. 

172, § 22; R. I. Pub. St., ch. 223, ^ Stevens v. Batchelder, 28 Me. 

§ 18; ConiL Gen. St, § 1184. 218. 
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record should be made^ but it has been decided that^ in such 
States, it must be made within the life of the execution, that 
is, on or before the return-day thereof.^ But in all cases the 
record should be made as early as possible, for in the case of 
different levies in favor of different creditors that levy which 
is first recorded will take precedence.^ It is not necessaiy 
that the officer's return shall state that the execution and the 
return are recorded,^ 

§ 121. Setam to the Court — After all the preceding steps 
have been taken, and after the execution and return thereon 
have been recorded as required by the statutes, the execution 
should be returned to the office of the Clerk of the Court to 
which it is returnable, or to the magistrate issuing the same.^ 
This return is necessary to the completion of the title of the 
creditor, but it does not seem to be necessary that it shall be 
made within the Ufe of the execution, but may be made with- 
in a reasonable time after the return-day, and must be returned 
before it can be used in evidence in any case.^ In Rhode 
Island it is provided by statute that it must be returned, in 
case it issued from the higher courts, within five days after its 
expiration, and in all other cases within three months after 
the date thereof. In Vermont in case of a sale it must be 
returned within five days after the sale.^ 

§ 122. Writs of Possession. — There are certain executions 
which are issued in actions brought for the recoveiy of pos- 
session of certain real estate including landlord and tenant 



1 RMdle V. FeUows, 42 N. H. 309 ; 
Little V, Sleeper, 37 Vt. 105 ; Spencer 
V. Champion, l^Conn. 11. 

> Doe V. Flake, 17 Me. 249. 

« Willard r. Whipple, 40 Vt. 
219. 

* Me. Rey. St., ch. 76, § 16; N. H. 
Geo. Laws, ch. 237, § 11 ; Vt. Rev. 
Laws, § 1573 ; Mass. Pub. St., ch. 172, 
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* Emerson r. Towle, 5 Me. 197 ; 
True v, Emery, 67 Me. 28 ; Odiome 
v. Mason, 9 N. H. 24 ; Perrin v. Reed, 
33 Vt. 62 ; Walsh v. Anderson, 135 
Mass. 65 ; Spencer v. Champion, su- 
pra; Firth V. Haskell, 148 Mass. 501. 

• Vt Laws 1884, No. 139. 
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process, which are called writs of possession or writs of seisin, 
in which the command to the officer is substantially that he 
cause the plaintiff to have possession of certain premises 
which are therein described. An officer receiving such a writ 
has full authority to put the plaintiff in possession, and to 
remove from the property, by force if necessary, all persons or 
things which do not belong there, or have no right to remain 
there to the damage or hindrance of the plaintiff, and if 
necessary, to break open outer doors or windows of any 
building, this being an exception to the general rule already 
stated that an officer cannot commit a breach of the peace in 
the service of civil process. 
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§ 123. Oenoral Suggeitumi. — Original writa and execu- 
UoQs may be framed to authorize the arrest of the defendant 
thereon. The law relating to the arrest and confinement of 
a person upon civil process affects two officers, namely, the 
one who makes the arrest, and the jailer to whose custody 
the arrested person may be committed. The duties of each 
are clearly defined and must be strictly complied with.^ 
Upon reoeiying such a writ of execution with instructions 
to make an arrest, the officer should first examine his pre- 
cept and ascertain if it is in proper form, for there are cer* 
tain preliminaiy steps which must be faithfully followed 
before such precept can be lawfully issued, or if issued, 

1 Mason «. Hatchings* 20 Me. 77. 
13 
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before it can lawfully be served bj making an arrest thereon, 
and unless it appears by the precept itself that such steps 
hdve been taken, the officer will not be justified in making 
the arrest, and if he should make it would render himself 
liable to an action of false imprisonment.^ 

Having ascertained that his precept is in proper form, the 
officer should then take the debtor into his custody as soon 
as possible, provided of course that the debtor be not exempt 
from arrest 

If the arrest is upon an original writ or other mesne pro- 
cess, the officer must then allow the person arrested a reason- 
able opportunity to procure bail, and if the prisoner desires 
to be taken before a magistrate in order that he may take the 
oath which is prescribed by law, the officer must take him 
before the nearest magistrate who will attend to the matter. 
If the prisoner does not desire, or is unable to procure bail, 
and does not request to be taken before a magistrate, or if 
upon being taken before a magistrate the oath is refused him, 
it is the duty of the officer then to commit him to the jail in 
the county in which the arrest was made. If the arrest is 
upon execution, the person arrested may desire to be taken 
before a magistrate in order that he may make application to 
take the oath for the relief of poor debtors and recc^nize for 
his appearance, in which case the officer should take him be- 
fore a magistrate as provided in case of arrest upon mesne 
process ; if he does not so desire, the officer should deliver 
him as soon as possible to the keeper of the jail at the jail 
in the county in which the arrest was made. Upon the com- 
mitment of the prisoner to jail, the officer so committing him 
should give to the jailer a certified copy of the precept by 
which he is held, with a copy of his return thereon ; and his 
control over the prisoner then ceases and is transferred to the 

2 Vid€<mU,i20. 
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jailer who has certain rights and duties in the matter. The 
jaOer may require that all the provisions of the statutes of 
his State relative to the support of the prisoner are fqlly com- 
plied with ; and when that is the case^ he is bound to keep 
him safely according to the terms of his precept. On certain 
executions in some States^ the prisoner must be kept in close 
jaily and upon others he may have what is termed the liber- 
ties of the jail-yard upon giving a bond as provided in the 
statutes. 

The prisoner may, after his commitment, desire to make an 
application to a proper magistrate to take one of the oaths 
provided by law, in which case the jailer should give him a 
reasonable opportunity to do so ; and if the oath is adminis- 
tered by a magistrate and a certificate to that effect delivered 
to the jailer, the prisoner is to be discharged, otherwise he is 
to be held until by limitation of time, or in some other lawful 
manner, he may be released. A person who is released upon 
bail, or upon bond, may be surrendered by his sureties, and 
when so surrendered shall be held in the same manner as if 
he had been committed without bail. These are in general 
terms the steps which are to be followed in cases of arrest 
upon civil process, and the law applicable to them will be 
considered in the following sections. 

§ 124. When aufhoriied on Heme Prooeu. — Certain original 
writs may be framed to attach the property of the debtor or, 
in the absence of property which can be attached, to take his 
body. These are called capias and attachment writs, and are 
authorized by statute in all the States. But although the 
statutes may authorize the arrest upon writs of attachment, 
yet it is required in all the States except Connecticut that 
before an arrest can be fully authorized in actions upon con- 
tract there must be an affidavit made by the creditor, or his 
agent or attorney, or by some one in his behalf, as to certain 
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things which are specified in the statutes^ and a certificate bj 
the magistrate that he is satisfied the affidavit is true. 

This .affidavit and certificate^ in Maine, New Hampshire^ 
Massachusetts, and Rhode Island, must be made upon the 
hatk of the writ or process, or annexed thereto ; ^ in Vermont 
it must be filed with the authority who issues the writ,^ and 
by this is meant that it must be brought to the knowledge of 
the magistrate and left with him subject to the inspection of 
all concerned, and it will not be sufficient simply to pass it 
under the office door when there is no person there to receive 
it.' If the date and return-day of a writ in an action of con- 
tract are altered after making the affidavit, a new affidavit 
must be made before an arrest can lawfully be made.^ There 
is also a limitation as to the writs upon which an arrest can 
be made, having reference to the amount of the demand for 
which the action is brought. In Maine the amount must be 
at least ten dollars,^ in New Hampshire it must exceed thir* 
teen dollars and thirty-three cents,^ and in Massachusetts it 
must be at least twenty dollars.^ In Massachusetts, where 
it is not the practice to insert the declaration in an original 
writ, it is provided by statute that such declaration must be 
inserted in a writ upon which an arrest is desired.' The 
arrest of a defendant is not authorized in real actions, such as 
writs of entry ,^ nor on a bill in equity.^^ If a writ be issued 
against the body of a defendant and an arrest be made with- 
out the required affidavit either filed or annexed to the writ, 
as the case may be, the arrest is illegal, and the officer, as well 

1 Me. Bey. Sl, ch. 113, § 2 ; N. H. » Me. Rev. St., ch. 113, § 2. 

Gen. Laws, cb. 225, § 8; Mass. Pub. • N. H. Gen. Laws, cb. 225, § 7. 

St., ch. 162, § 1 ; R. I. Pub. St., ch. f Mass. Pub. St., ch. 162, § 1. 

206, § 9. 8 Mass. Pub. St., ch. 167, § 7. 

« Vt. Rev. Laws, § 1478. » Richardson r. Rich, 66 Me. 249. 

» Whitcomb v. Cook, 39 Vt. 585. w Carter i;. Porter, 71 Me. 167. 

^ Amadon v. Mann, 3 Omj, 467. 
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as the plaintiff causiDg or making such arreety will be liable 
to an action for false imprisonment^ In all other personal 
actions, except those in contract, the writ may run against, 
and be lawfully served upon, the body of the defendant with- 
out any affidavit,' except in Massachusetts where an affidavit 
is required in actions of tort.' In Connecticut an attachment 
of the body does not seem to be authorized in any action of 
contract, except those founded upon promises to marry, or 
misconduct, or neglect in any office or professional employ- 
ment, or in actions against a public officer, trustee, or person 
acting in a fiduciary capacity, and in cases of fraud.^ 

§ 125. The Creditor's AiBdavit — In order to authorize the 
arrest of a contract debtor, it is important that the certificate 
of the magistrate annexed to tlie writ should show that all 
the facts required by the statutes were sworn to by the cred- 
itor, or by some one in his behalf, not necessarily in the lan- 
guage of the statute ; but if not, then in such language that 
nothing shall be left to inference.^ The Legislature having 
prescribed the conditions under which an arrest may be made, 
it ia for the creditor to follow them at his peril.^ This rule 
has been held with great strictness whenever it has come be- 
fore the courts, and the omission of any words from the affi- 
davit, which are specified in the statutes, is at the risk of the 
creditor J The debtor is entitled to freedom from arrest till 
the proper officer comes to him armed with a precept, which 
shows clearly and unequivocally that the creditor has done all 



1 Aikenv.Richard8Oi1j5yt.50O; * Conn. Gen. St., §§ 893, 1181, 
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* Me. ReT. St., ch. 1 13, § 1 ; N. H. * Proctor v. Lothrop, 68 Me. 256. 

Gen. Laws, ch. S25 ; Vt. Rev. Laws, " Bafley v. CarriUe, 62 Me. 524. 

S 1502 ; R. I. Pab. St., ch. 206, § 9; "^ Proctor r. Lothrop, «upra ; Bailey 

Conn. Gen. St., $ 907. v. Carrille, supra ; Sargent v. Roberts, 

s Mass. Pnb. St., ch. 162, { S. 52 Me. 590 ; Stone v. Carter, IS Gray, 

575. 



198 AKRBST ON CIVIL PEOCESS. [CHAP. VIIL 

that is incumbent upon him to obtain authority to arrest him^ 
and has obtained that authority, and proposes to execute it^ 
Mere grammatical errors in the affidavit will not invalidate 
it^ as for example, in the case of the arrest of one of two joint 
debtors the pronouns being in the plural form,^ or in the ar- 
rest of two debtors the pronouns being in the singular form ; ^ 
but in the case where there is more than one debtor and the 
affidavit is only for the arrest of one of them, it must specify 
which one of the two is intended, otherwise it will not au- 
thorize the arrest of either.^ This affidavit must be sworn to 
before some magistrate qualified to administer oaths, who 
must also be a magistrate competent to act in a judicial 
capacity. The attorney of the creditor cannot lawfully act as 
such magistrate,^ but a student and clerk of such attorney 
may so act.^ It is not necessary that the affidavit should be 
made before a magistrate in the county in which the arrest is 
to be made, or in which the debtor resides or has a place of 
business.^ 

In Massachusetts the certificate of the magistrate that he 
is satisfied the affidavit of the creditor is true, must be an- 
nexed to the affidavit, and in this as in the affidavit itself the 
certificate must be clear in its terms, and it will not be suffi- 
cient for him to state that " satisfactory cause was shown," 
as that would not necessarily mean the same as that he is 
satisfied it is true.® The officer has nothing to do with pro- 
curing this affidavit; but it is thought advisable to insert 
among the forms at the end of the book a statement of the 
facts which should appear in such affidavit, and if the officer, 

1 Smith V. Bean, 130 Mam. 298. « Knight ». Sampson, 99 MasB. 36. 

a McNamara v. Garrity, 78 Me. ^ Francis v. Howard, 115 Mass. 

418. 236. 

• Abbott V. Tuclcer, 4 Allen, 72. » Smith v. Bean, supra ; May v, 

« Hitchcock V. Baker, 2 Allen, 431. Hammond, 144 Mass. 151. 
' McGregor t;. Crane, 98 Mass. 530. 
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on receiving a writ for the purpose of arresting a defendant 
shonld find that the papers do not appear to be correct/ he 
should return them at once for correction, 

§ 126. The Arrest — An oflBcer, having received a writ 
which is correct in form and which authorizes the arrest of a 
defendant, is, however, not obliged to serve it in that manner 
unless he is directed to do so. But if so directed he should 
at once take the defendant into custody. This may be done 
in the same manner as in making an arrest upon criminal 
process, to which subject reference should be had.^ The offi- 
cer of course cannot make an arrest of any party out of the 
county in which the officer may lawfully act, unless it be in a 
case where a debtor, in endeavoring to escape from arrest, 
flees into another county and is immediately followed by the 
officer ; neither can the officer lawfully detain the prisoner in 
any other county than that in which he is authorized to act.^ 
The statutes are silent as to the duty of the officer in making 
the arrest, and he is only required to execute the mandate of 
the writ, which is usually ^' to take and safely keep." ^ Full 
service of a writ against the body is made by arresting the 
body and exhibiting the process;^ and in Connecticut it is pre- 
scribed by statute that when the body of a defendant is at- 
tached, the officer shall read the writ and complaint in the 
hearing of the person arrested,^ but this exhibition and reading 
of the process need not be made until the party arrested sub- 
mits to the arrest, nor while he resists the same.^ Any person 
who is not exempt by law from arrest may be arrested upon 
civil process, whether he is a resident of the State or not.^ 

1 Vide post, § 163. ^ Commonwealth v. Field, 13 Mass. 

' Page V. Staples, IS R. I. 306. 321. 

* Jones V, Emerson, 71 Me. 40.5 ; 7 Adams r. Macfarlane, 65 Me. 
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* McNeice v. Weed, 50 Vt. 728. 27 Vt. 243. 

* Conn. Gen. St., { 907. 
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In case of two defendants the body of one maj be arrested 
and the property of the other attached/ and in such case if 
the name of one defendant is not correct^ an arrest can be 
made of the one whose name is correct ; ^ and one of two de- 
fendants can be arrested although he may offer to show to the 
officer sufficient property of the other defendant to satisfy the 
writ.' The arrest may be made at any time when it is lawful 
to serve any civil process, except in Massachusetts, where it is 
provided by statute that no arrest shall be made afler sunset 
unless specially authorized by the magistrate making the certif- 
icate upon satisfactory cause shown;* and if special authority 
is given to the officer to serve after sunset he still has author* 
ity to serve the same writ by making the arrest before sunset, 
if he desires.^ As civil process cannot be served upon Sun* 
day, of course no arrest can lawfully be made upon such pro- 
cess on that day. The arrest may be made at any place, 
within the precinct of the officer, where the defendant may 
be found, except that a person cannot be arrested on civil 
process when he has taken refuge in his own house. It is a 
well-settled maxim that ''every man's house is his castle" 
which an officer in the service of civil process has no right to 
break or enter against the will of the occupant. This protec- 
tion extends to the occupant, his &mily, including wife, chil- 
dren, and domestics, and to permanent boarders and lodgers, 
but not to strangers or visitors therein.*^ 

§ 127. Exemption from Arrert. — The following persons are 
exempt from arrest on civil process : Senators and Represen- 
tatives in Congress during their .attendance upon the sessions 
of their respective houses, and in going to and returning from 
the same ; ^ Members of the several State Legislaturea or 

1 Connor p. Madden, 57 Me. 410. « Manuel v. Bates, 104 Mass. 354- 

a Blake v. Blanchard, 48 Me. 297. • Oystead v. Shed, 13 Mass. 52a 

« Dooley v. Cotton, 3 Gray, 496. » U. S. Const., art i., § tL 
* Ma88. Fob. St., ch. 162, § 26. 
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€teneral Assemblies while going to^ attending upon^ or return- 
ing from the sessions of their respective houses/ and in 
Rhode Island they are also exempt for two days before the 
commencement and for two days after the termination of the 
session^ and in Connecticut for a period of four days before 
and after attending the sessions ; parties and witnesses at- 
tending in good faith any legal tribunal^ whether a court of 
record or not, and either branch of the L^slature or its 
Committees^ during their attendance and for a reasonable 
time in going and returning, whether they are residents of the 
State or come from abroad, and whether they come because 
of a summons to appear, or Toluntarily, and whether they 
have or have not obtained a writ of protection;' infiints, 
insane persons, and spendthrifts who are under guardian- 
ship.* In aU the States except Maine and Connecticut all 
females are exempt from arrest upon any writ in actions 
founded upon contract;^ and in Maine no married woman 
can be arrested on any civil process, neither can a husband 
nor a wife be arrested upon any writ in reference to the 
property of the wife.'^ On all other writs female debtors 
can be arrested in the same manner as other debtors. In 
Maine, New Hampshire, and Massachusetts the Sheriff 
while he holds his office cannot be arrested upon civil 

process.' 

In Maine and New Hampshire electors and persons en- 
titled to vote are exempt on days of election of United States, 

1 Me. Const., art. it. pt iiL { yiii. ; « N. H. Gcii. Laws. ch. 225, § 1 ; 

N. H. C!onrt., pt. ii. art. xxi.; Vt, Revi Vt. Rev. Laws, § U76 ; Mass. Pnb. 

Laws, § 1457 ; Mass. Const., ch. i. St., ch. 162, § 3 ; R. I. Pnb. St., ch. 

S iii., art. x. ; B. I. Consi-j art. iy. 209. $ 1. 
i V. ; Conn. Const., art. iii. § x. * Me. Rer. St, ch. 61, §§ 4, 6. 

« Thompson's Case, 122 Mass. 428 ; • Me. Rev. St., ch. 80, § 19 ; N. H. 

Vt Rev. Laws, § 1458. Rev. Laws, ch. 225, § 5 ; Mass. Pub. 

s Lonis Cassier's Case, 139 Mass. St, ch. 25, § 12. 
458 ; Blake's Case, 106 Mass. 501. 
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State, and town officers,^ and in Rhode Island they are ex- 
empt on the day of election and also on the day preceding 
and on the day following such election,^ and in Connecticut 
they are exempt during their attendance upon all elections of 
State officers and members of the Greneral Assembly and 
while going to and returning from the same;^ and in one 
case in that State it has been held that where an elector on 
the day of meeting, having voted, had then retired to a house 
in the neighborhood to wait until the votes were counted by 
the proper officers, he was at that time attending to the busi- 
. ness of the election and was exempt from arrest^ As an 
officer in the service of civil process has no right to violate 

« 

any law of the land, it has been held that a mail-carrier can- 
not be detained on such process while in the discharge of his 
duties to the public.^ 

A person who has been discharged from arrest upon taking 
the oath for the relief of poor debtors, is forever afterward 
exempt from arrest upon any execution or upon any process 
founded upon the same cause of action.^ In New Hamp- 
shire, Vermont, Massachusetts, and Rhode Island no officer 
nor soldier in the militia shall be liable to arrest on civil pro- 
cess when going to, attending at, or returning from any mili- 
tary service or election which they are required by law to 
attend ; ^ and in Maine such persons are exempt on the days 
on which they are required to attend such service,® In ad- 
dition to the exemptions which have been thus far enumer- 

1 Me.Rev. St.,ch.81,§80; N.H. Laws, § 1529; Mass. Pub. St., ch. 

Rev. Laws, ch. 225, § 2. 162, § 40; R. I. Pub. St, ch. 226, 

« R. I. Pub. St., ch. 209, § 2. § 26 ; Conn. G«n. St., § 1179. 
« Conn. Const., art. vi. § viii. ^ N. H. Gen. Laws, ch. 225, § 3; 

* Swift V. Chamberlain, 3 Conn. Vt Rev. Laws, § 3782; Mass. Laws 
W7. of 1887, ch. 411, § 152; R. L Pubb 

« Penny v. Walker, 64 Me. 430. St., ch. 209, § 3. 

• Me. Rev. St., ch. 113, § 34 ; N. H. 8 Me. Rev. St., ch. 81, $ 79. 
Gen. Laws, ch. 241, $ 11; Vt. Rev. 
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ated^ in Maine no person can be arrested on civil process 
upon any l^al holiday/ no debtor against whom a warrant 
in insolvency has been issued is liable to arrest upon process 
upon any claim provable against him in insolvency during 
the pendency of the proceedings^ unless they are unreasonably 
delayed by the fault of the debtor, and a party making an 
assignment for the benefit of his creditors and taking the 
oath prescribed, shall be released from arrest on civil process 
in favor of any creditor named in his schedule of debts,^ and 
the warden of the state-prison shall be exempt while he con- 
tinues in office.^ Executors and administrators are exempt from 
arrest upon any cause of action against the deceased person.^ 

In Vermont the Governor, lieutenant-Grovemor, Treasurer, 
and officers and witnesses whose duty it is to attend upon the 
General Assembly, are exempt during their necessary attend- 
ance upon, and in going to and returning from, th7 General 
Assembly.^ In Massachusetts seamen after making a con- 
tract for sailing are exempt from arrest upon any board bill ; ^ 
insolvent debtors after their discharge are also exempt upon 
any claim which 'might have been proved against their es- 
tates,^ and no person can be arrested on any civil action for 
slander or libel.® 

In Vermont it is further provided by statute that if a per- 
son is arrested who is by law exempt from arrest, he may 
claim his privilege at the time of the arrest, and if he does so 
the officer shall state iu his return that the person arrested 
made known to him and claimed his privilege from arrest.^ 

1 Me. Rev. St., ch. 81, § 79. * Vt. Rev. Laws, § 1457. 

* Id., ch. 70, §§ 51, 64. • Mass. Pub. St.. ch. 69, § 9. 
» Id., ch. 140, § 25. f Id., ch. 157, § 83. 

* Me. Rev. St., ch. 87, § 2 ; N. H. • Id., ch 162, § 8. 

Gen. Laws, ch. 225, § 4; Mass. Pab. * Yt. Rev. Laws, §§ 1486, 1487; 

St, ch. 166, § 5 ; R. I. Pub. St., ch. see Forms, page 337. 
189, § 9; Conn. Gen. 8t.» $ 1181. 
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§ 128. OfBoer to take Bail — The officer having made the 
arrest is in duty bound to keep the prisoner unless sufficient 
bail is offered, in which event he must accept the bail which 
is duly offei'ed and discharge the prisoner from arrest^ and he 
would be liable for not doing so, although he may be directed 
by the creditor not to take bail, as in this matter he is not 
subject to the creditor's directioiu^ The officer, however, is 
not obliged to travel around with the prisoner in order to 
enable him to procure bail,^ although he should undoubtedly 
allow him a reasonable opportunity and time in which to 
obtain such bail, as in &ct he is required to do by statute in 
Massachusetts.^ The manner of taking bail in Maine, Mas- 
sachusetts, and Rhode Island is by giving bond to the Sheriff 
of the county in which the arrest is made, if it is made by 
the Sheriff or one of his deputies, and if made by any other 
officer the bond should be made to such officer.^ If the 
bond is made to a Deputy-sheriff it will be void ; ^ and when 
a bond is taken by a Deputy-sheriff it must be made running 
to his own superior, although the writ may be returnable to 
a court in another county.® In New Hampshire, Vermont, 
and Rhode Island bail may' be given by the sureties' simply 
indorsing their names or signatures upon the back of the 
process upon which the arrest is made, and by so doing they 
become surety for the debtor in the same manner as if a bond 
had been given as in the other States ; ^ but in Rhode Island, 
where the statute specifies that bail may be given by the 
surety's indorsing his Christian name and surname upon the 

1 Gibbfl V. Randlett, 58 N. H. 407. * Smith v. Adame, 12 Met. 564. 

< F^ o. Staples, 18 B. L 306. "^ N. H. Gen. Laws, ch. 225, § 13 ; 

• Mass. Fab. St., ch. 162, § 27. Vt. Rev. Laws, { l^^l ; B- ^ ^^* 
« Me. Rev. St., ch. 85, § 1 ; Mass. St., ch. 207, § 8 ; Jacobs v. Stevens, 

Pnb. St., ch. 163, $ 2 ; B. L Pub. St., 57 N. H. 610; Stonghton v. Barrett, 
ch. 207, §§ 6, 7. 20 Vt 386. 

* Conant v. Sheldon, 4 Gray, 300. 
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writ, Buch name must be written in full and the signature by 
initials will not be sufficient^ In Connecticut the bail are 
to become bound to the officer by way of recognizance as 
sureties for the defendant^ In all these cases the obligation 
of the bail or sureties is that the defendant will appear at 
the court to which the writ is returnable, answer to the suit, 
abide by the judgment, and not avoid. As the officer is re- 
quired to take sufficient bail when it is ofifered, he can only 
insist that the amount be reasonable,' and that there be two 
sureties, and that they be of sufficient ability, or that they 
have sufficient property within the State if in Massachusetts,^ 
or within the county if in Maine.^ In New Hampshire and 
Vermont the sureties must be to the satisfaction of the offi* 
cer,® and it would seem that if the sureties taken by the 
officer were actually good at the time when they were taken, 
he would be protected although they might afterwards become 
worthless, and this is so stated in the statutes of Vermont.^ 
He would certainly be liable if he released a prisoner with 
only one surety, although that one might have been amply 
sufficient when taken.' In Massachusetts such bail bond 
may be approved by certain officers, and if it is so approved 
the sureties will be deemed sufficient' In Vermont, when 
the surety indorses a writ of attachment, the officer, upon 
releasing the defendant, shall give to the surety a bail-piece, 
but if he should not do so the bail will still be holden.^' 

The officer taking a bond or admitting a prisoner to bail 
by indorsement of process or by recognizance should state 

1 Dresser ». Fifield, 12 R. L 24. 7 vt. Her. Laws. { W63. 

« Conn. Gen. St., § 956. • Me. Rev. St., ch. 85, § 2; Hast. 

• Wilbur's Petition, 64 N. H. S87. Pub. St., ch. 163, § 3. 

« Mass. Pub. St., ch. 163, § 3. » Mass. Pub. St., c)i. 163, § 4. 

• Me. Rev. St., ch. 85, § 2. ^'^ Vt. Rev. Laws, § 1464 ; Darling 

• N. H. Gen. St., ch. 225, { 13 ; v. Cutting, 57 Vt. 218. 
Vt ReT. Laws, § 1461. 
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in his return upon the writ the fact that the debtor was 
arrested and was admitted to bail^ and should also state 
fully in what way the bail was taken, and if by bond he 
should return the bond with the writ to the court/ and in 
New Hampshire he should include in his return the names 
and place of abode of the sureties.^ 

§ 129. Principal may be Suirendered. — When a person 
who is under arrest is released from custody upon giving bail, 
he is considered in law as having been delivered into the 
custody of his sureties, and he is supposed to continue in 
their custody until he can lawfully be discharged from his 
arrest, and if he is not in fact in their custody they may take 
him at any time and where they can find him, even though 
he be in his own house with the doors fastenec}.^ They may 
take the principal in any other State, and may take him them- 
selves or by an agent by them duly authorized.^ An ofiicer 
may act as such agent and may take the principal for the 
bail, but when he does so he acts purely as an agent and not 
as an officer, and he would have no further rights than the 
bail would have; and he should have from the bail who 
employ him a written power of attorney authorizing him to 
take the principal, and should also have a certified copy of 
the original precept upon which the person was arrested and 
admitted to bail, this of course being upon the supposition 
that the bail are not personally present, for if they are the 
officer needs no other authority than their verbal direction. 
The bail, thus having the custody of the debtor, may at 
any time bring him into the precinct of an officer and sur- 
render him to such officer, and in such case should furnish 
the officer a certified copy of the original process upon which 

1 Me. Kev. St., ch. 85, § 1 ; N. H. > Read v. Case, 4 Conn. 166. 

Gen. Laws, ch. 225, § 15 ; Mass. Fab. ^ Commonwealth v. Brickett, 8 

St., ch. 163, § 6. Pick. 138 ; Parker v. Bidwell, 3 Conn. 

* Id. 84. 
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the arrest was made before directing the officer to receive 
the prisoner.^ Id Vermont and Connecticut a person who is 
bail for another in a civil action and who desires to surrender 
his principal may do so by applying in writing over his signa- 
ture to the Justice before whom the recognizance was taken 
in Vermont^ or to any Justice of the Peace in the county in 
which the principal resides in Connecticut, for a warrant for 
the apprehension of the principal, upon which warrant he may 
be arrested and committed to jail.^ The bail may also sur- 
render the principal to the jail in the county where the arrest 
was made or where the action is pending, or if in New 
Hampshire, where the principal resides.' In Maine, upon 
such surrender to the jailer, the bail are required to leave 
with the jailer within fifteen days after such surrender an 
attested copy of the writ or process whereby the arrest was 
made, with the return indorsed thereon, and an attested copy 
of the bail bond, and also to notify the plaintiff or his attor- 
ney in writing of the time and place of commitment.^ In 
New Hampshire the bail, upon committing a prisoner to jail, 
are required to give to the creditor or his attorney in the 
action, within fifteen days thereof, a notice in writing of the 
time when and place where the prisoner was committed, and 
are also required to pay or secure to the jailer the payment 
of the board of the principal until the expiration of seven 
days aflicr such notice is given.^ In Massachusetts the bail 
upon surrendering the principal to the jail must give to the 
jailer a copy of the bail bond attested by the officer who took 
it, or by the Clerk of the Court in whose custody it is, and 

^ Atherton v. Gilmore, 9 N. H. Laws, § 1504; Mass. Pub. St., ch. 

185; Cianev.Shaw, 13 Mass. 213. 163, § 12; R. I. Pub. St., ch. 224, 

* Vt. Laws 1884, No. 132; Ck>n]L { 1. 
GeD. St, § 962. « Me. Rev. St., ch. 85, § 4. 

s Me. Rer. St., ch. 85, § 4 ; N. H. • N. H. Gen. Laws, ch. 242, $ 4. 

Gen. Laws, ch. 242, } ^ ; ^^ ^▼^ 
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also within fourteen dajs defirer to the jailer a copy of the 
precept upon which the arrest was made, with a copy of the 
return thereon, attested by the officer who made the arrest, 
or by the derk to whom it is returned, and also in the same 
time give notice in writing to the plaintiff or his attorney of 
the time and place of commitment.^ When a prisotier is 
committed to jail in proper form by his bail, he shall be re- 
ceived by the jailer and kept by him in the same manner 
as if he were committed by the officer upon the original 
process. 

§ 130. The Debtor taken before a Kagistrate. — The person 
who is arrested may, instead of giving bail as has been al- 
ready described, desire to be taken before the proper magis- 
trates in order that he may make an application io be allowed 
to take one of the oaths prescribed by the statutes, chiefly 
the oath that he does not intend to abscond or leave the 
State, and that he has not secreted his property, both of 
which facts are usually allied in the affidavit of the creditor 
upon the writ. In Massachusetts it is provided by statute 
that in case the arrested person does not give bail he shall be 
taken by the officer before such magistrate, who must be a 
judge of some court of record or of a Municipal, District, 
or Police Court, or a trial justice.^ In Maine the prisoner 
should be taken before two Justices of the Peace and Quo- 
rum, who are to be selected, one by the debtor and the other 
by the creditor or his agent or attorney, notice of course being 
given to such creditor or agent or attorney for that purpose ; 
and if the creditor refuses or n^lects to appoint, or to pro- 
cure the attendance of such Justice, the second Justice may 
be appointed by the officer having the debtor in charge.^ In 
this State it is the right of the creditor to choose one of the 



1 Mms. Pnb. 8t.,ch. 16a, §{ 16-18. > Me. Rer. St, ch. 113, §§ 3, 42. 

« Id.,ch. 162, §27. 
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Justices, and that right cannot lawfully be denied to him.^ 
It is also his duty to procure the attendance of the Justice 
selected by him at the time and place appointed in the notice 
to him of the hearing,^ a^ neither the creditor nor the officer 
has any power to compel the attendance of a Justice.^ In 
New Hampshire the debtor must be taken before two Jus- 
tices of the Peace, one of whom must be of the Quorum.^ 
In Vermont the defendant may, at the time of the service 
of the writ upon him by arrest, notify the officer and cause 
notice immediately to be given to the creditor to the effect 
that he will appear forthwith before the authority who signed 
the writ, if in the same county, and if in another county that 
he will appear before one of the assistant Judges of the 
County Court, and he shall be conveyed before such authority 
or judge.^ The officer is not bound to take the debtor before 
the authority signing the writ if he is temporarily absent from 
the county ; but in such case he should detain the prisoner for 
a reasonable time at least, until such authority can return 
home.^ In Rhode Island and Connecticut the application 
should be made to the court to which the writ is returnable, 
or to some Judge thereo£^ Of course the Justice or Justices 
who may be selected should be persons who are disinterested 
and not disqualified to act.^ 

It is the duty of the officer to carry the debtor before the 
nearest magistrate or Justices who will attend to the business, 
and he will be liable for a wrong if he carry him before a dis- 
tant Justice when others can be found at a reasonable dis- 
tance.^ It is his duty also upon taking the debtor before a 

1 SpanldiDg V. Record, 65 Me. 220. « Whitcomb v. Cook, 38 Vt. 477. 

< Stanley v. Reed, 28 Me. 458. ? h. i. p^b. St., ch. 206, § 9 ; Conn. 

* Bornham r. Howe, 23 Me. 489. Gen. St., § 894. 

^ N. H. Gen. Laws, ch. 225, § 9. ^ Ware v. Jackson, 24 Me. 166 ; 

^ Vt. Rev. Laws, §§ 1479, 1481, Osgood t*. Thome, 63 N. H. 375. 

1482. 9 Stevens v, Merrill, 41 N. H. 309. 
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magistrate or Justice to detain him under arrest until be shall 
be discharged by the magistrate or again committed to his 
custody ; ^ and in order to detain him in custody in case of 
adjournment or continuance of the hearing he may lodge him 
in jail or in any safe place for keeping, but should not fully 
commit him to jail until after the hearing is ended ; ' for the 
right to appear before the magistrate or Justice at this stage 
of the proceedings is limited to the time while the prisoner is 
in the custody of the officer and before he is committed to 
jaiL' It is not the purpose of this work to discuss the law 
applicable to the duties of the magistrate or Justices upon 
receiving such an application from a prisoner, as the officer 
has nothing to do with that matter, and he may safely as- 
sume that such magistrate understands his duties. If upon 
a proper hearing the magistrate and Justices are satisfied 
that the defendant does not secrete his property and does 
not intend to abscond or leave the State, he or they should 
certify that fact upon the process on which the defend- 
ant has been arrested, and he is thereupon discharged from 
arrest.* 

If such application is made, and upon a hearing the debtor 
is discharged or released upon recognizance by the Justices or 
magistrate, the officer should, in his return upon the writ, state 
particularly what was done. 

§ 131. Commitment to JaiL — If bail is not given or the 
prisoner is not released by the magistrate upon application 
therefor, the officer should forthwith commit him to the jail 
in the county in which the arrest was made. The commitment 
of a prisoner consists in the delivery of him to the keeper of 

1 Wilson V. GiUiB, 15 Me. 55. Gen. Lawa, ch. 225, S 9; Yt. Ber. 

' EenetfK)n v. Bacon, 41 Vt 573. Laws, § 1480; Mass. Pnb. St., ch. 

< Rogers v. Stevens, 45 N. H. 478. 162, § 37; B. I. Pnb. St, ch. 206, 

* Me. Rev. St, ch. 113, S ^ ; N. H. § 9 ; Conn. Gen. St., § 694. 
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the jail within the jail^ and the delivery to the jailer of an 
attested copy of the writ by virtue of which the arrest and 
commitment is made, with the officer s return thereon showing 
that he has delivered the person named therein to the jailer,^ 
In all cases of the delivery of a prisoner from one officer to 
another, the original precept, or a certified copy thereof, with 
the proper return thereon, should be delivered to the officer 
receiving the prisoner, in order that the officer holding the 
prisoner may at all times have in his possession sufficient 
authority for the detention.^ This deliveiy of copy, while 
undoubtedly required in all cases, is expressly required by 
statute in New Hampshire, Vermont, and Connecticut.' The 
commitment should be to the jail in the county in which the 
arrest is made, even though the precept may command that 
the prisoner be taken to the jail in another county ; ^ but if 
there is more than one jail in the county, the officer may take 
him to either, although it may be the one that is farthest from 
his residence, or from the place of arrest ; ^ and the defendant 
can waive his right to be committed to the jail in the county, 
and if he asks to be taken to another jail, he cannot complain 
if his request is granted.® Care should be taken by the officer 
in making his copy, for the jailer is not bound to look beyond 
the copy which b furnished to him ; and if by such copy the 
precept appears to be void, he is not liable for any escape.^ 
The officer should, of course, state in his return upon the writ 
the fact of the commitment of the prisoner, when he was 
committed, to what jail, and that he delivered the copy of 
the precept upon such commitment 

^ Kenenon v. Bacon, 41 Yt. 57S. * Clayton o. Scott, 45 Vt. 386. 

* Atharton v. Oilmore, 9 N. H. * Woodward v, Hopkins, 2 Gray, 

185; Jones v. Emerson, 71 Me. 405. 210. 

' N. H. Oen. Laws, ch. 242, f 10; « Ellis v. aeveland, 54 Vt. 437. 

Vt. Ber. Laws, J H60; Conn. Oen. ? Kidder v. Barker, 18 Vt 454. 

St., $1179. 
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§ 132. Coitody and Support of Pruonar. — The jailer, upon 
reeeiviiig a prisoner committed to him in proper form upon 
civil process, is in duty bound to keep him safely until judg- 
ment be rendered in the action upon which the arrest is made, 
unless the person gives bond for his appearance, or unless 
he is sooner discharged by lawful process. The jailer has 
the right, however, in most, if not in all cases, to require 
that the support of the prisoner shall be paid or secured to 
him in some form, at the rate per week which is established 
by law or by the proper authorities. In New Hampshire, in 
all cases except actions for trespass and torts and prosecu- 
tions for bastardy, and in Connecticut, in all cases when a 
person is committed to jaU, the creditor is required to pay 
or secure the payment to the jailer for the support of the 
prisoner for one week at least, and so from week to week.^ 
In Maine, Massachusetts, and Rhode Island, if the person so 
committed complains to the jailer that he is unable to pay 
for his own support or claims support as a pauper, the jailer 
may notify the creditor to provide such support; and if the 
same is not provided for within a certain time, which in 
Maine is eight days, in Massachusetts and Rhode Island 
twenty-four hours, the jailer may discharge the prisoner.' In 
Rhode Island, in the case of poor debtors, such payment 
must be made or secured within ten days after notice is 
served upon the creditor.^ A person committed on mesne 
process shall be held by the jailer, if his support is provided 
for, and he does not give bond, or is not otherwise lawfully 
discharged, until the rendering of judgment in the action, 
and if judgment is against him, for a certain period of time 
thereafter, in order that he may be taken on execution which 

1 N. H. Gen. Laws, ch. 240, § 12; Mass. Pab. St., ch. 162. § 45; R. L 
Conn. Gen. St., § 3380. Pub. St., ch. 226, §§ 4, 6. 

a Me. Key. St, ch. 113, § 72; » B. I. Pub. St., ch. 227, § 3. 
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may be issued in the action. This period of time varies in the 
different States. In Maine, New Hampshire, Massachusetts, 
and Rhode Island it is thirty days, in Vermont it is fifteen 
days, and in Connecticut it is five days.^ Of course, if the 
judgment is in favor of the defendant, he is entitled to 
his discharge forthwith. The amount which may be charged 
by the jailer to the creditor for the support of the prisoner 
is r^ulated by statute in Massachusetts at one dollar and 
seventy-five cents per week, and in Rhode Island at three 
dollars per week.^ 

§ 133. Belease from Jail upon giving Bond. — In Maine, 
after a person is committed to jail for want of bail on mesne 
process, he may at any time be released upon disclosure, or 
upon giving to the creditor a bond with sureties to be ap- 
proved by such creditor or by two Justices, as in other cases, 
with the condition that he will, within fifteen days after judg- 
ment against him, give notice to the creditor that he will 
appear before Justices for the purpose of disclosure ; and such 
bond upon being received is to be returned to the court or 
Justice where the writ is pending.^ In Vermont, Rhode 
Island, and Connecticut such person may be admitted to the 
liberties of the jail yard, as it is termed, upon giving a bond ; 
if in Vermont to the keeper of the jail ; if in Rhode Island 
to the creditor, or, in the County of Providence, to the 
keeper of the jail or to the officer serving the writ ; and if in 
Connecticut to the sheriff having charge of the jail.^ The term 
''jail yard " or ''jail limits " means, in Vermont, the boundaries 

1 Me. Rev. St, ch. 1 13. § 72 ; N H. > Me. Rev. St., ch. 113, § 15, and 

Gen. Laws, ch. 225, § 16; Vt. Rey. Laws 1885, ch. 318. 

Laws, $ 1498; Mass. Pnb. St, ch. « Vt Rev. Laii-s, § 1499; R. I. 

162, §43; R.I. Fab. St, ch.224, §5; Pab. St, ch. 225, § 2, and ch. 207, 

Conn. Gen. St, { ^180. S§ ^i 10; Conn. Gen. St, § 3375. 

s Mass. Pnb. St, ch. 162, {45; 
B. L Pnb. St, ch. 226, S 7. 
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of the State ; ^ in Rhode Island^ the boandaries of the county ;^ 
and in Connecticut, such space of ground adjacent to each 
jail as the County Commissioners may designate.^ In the 
latter State, where the jail limits were fixed at the west 
line of a certain highway, and that line was afterwards 
changed, it has been held that such change did not make any 
change in the jail limits, but they remained as they were first 
established.^ 

In Massachusetts, there does not appear to be any provision 
by which a debtor, imprisoned upon mesne process, can be re- 
leased upon giving bail ; but he is to be held in confinement 
until the rendition of judgment in the action, unless he makes 
application to take the oath for the relief of poor debtors.^ 
In New Hampshire, such prisoner so committed before judg- 
ment may be discharged from such imprisonment by giving 
bail in the same manner as to an officer having such per- 
son under arrest; or if committed in an action of tort he 
may apply by petition to a Judge of the Supreme Court pray- 
ing for Ids release, and the Judge, after notice to the plaintiff 
in the case, may hear all facts claimed to be material by either 
party and discharge the prisoner from arrest, upon such terms 
and conditions and at such time as he may determine ; ® and 
in Connecticut bail may also be given to the sheriff in the 
same manner^ 

§ 134. Arreft on Bzecntion. — Executions can in most cases 
run against the body, and when they are so framed an arrest 
can be made upon them in the same manner as upon the 
original writ. In New Hampshire, Vermont, and Massachu- 
setts, in executions issued upon judgments founded in con- 

1 Yt. Key. Laws, § 4435. ^ Cook o. Harrington, 139 Mass. 

' R. I. Pub. St., ch. 225, § 14. 38. 

* Conn. Gen. St., } 3375. « N. H. Laws 1887, ch. 27. 

^ Bolton V. Cnmmings, 25 Conn. ^ N. H. Gen. Laws, cIl 225, § 14; 

410. Conn. Gen. St., { 956. 
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tract, an affidavit is required from the creditor to Bubstantially 
the same fiicts as in the case of the original writ^ It has 
been held in Vermont that in a case where an affidavit was 
filed and a writ properly issued and served upon the body of 
the debtor, no new affidavit need be filed before the issuing 
of an execution against the body ; ' but the New Hampshire 
courts have decided just the reverse, namely, that there munt 
be an affidavit upon the execution,^ and the latter would seem 
to be the proper construction of the Massachusetts statute 
relative to this points In Connecticut an execution cannot 
be served upon the body of the debtor, in cases in which 
it may run against the body, if personal estate of the debtor 
sufficient to satisfy the execution and charges can be found, 
or unless the creditor shall not agree to take the debtor's 
lands..^ 

In Mune and Massachusetts there are provisions in the 
statutes requiring a magistrate, to whom application is made 
for a certificate of arrest upon execution in actions of con* 
tract, to summon the debtor to appear at a time and place 
named, for the purpose of submitting to an examination in 
reference to his estate before he issues such certificate. With 
this the officer has nothing to do except to serve any notice 
which may be left with him for that purpose. Such notice 
is to be served by delivering an attested copy thereof to the 
debtor, or leaving the same at his last and usual place of abode, 
if in Massachusetts, at least three days before the time fixed 
for the examination, and at least one day more for every 
twenty-four miles travel,* and if in Maine, at least twenty- 
four hours for every twenty miles travel.^ In Massachusetts, 

1 N. H. Gen. Laws, ch. 225, § 8; « Steams v, Yeaaej, 33 N. H. 61. 

Yt. Bev. Laws, { 1478; Man. Pab. « Cotm. Gen. St., § 1179. 

St, eh. 162, § 17. * MaoB. Pab. Si., ch. 163, 1 18. 

> Conyene o. Waahburn, 43 Vt. « Me. Laws 1887, ch. 137. 
129. 
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also^ no affidavit is needed for an arrest upon an execution 
for costs and upon such execution an arrest can be made 
after sunset or at any time when an execution can lawfully 
be served.^ If an officer has arrested a party upon execution 
and has voluntarily suffered an escape, he cannot arrest him 
again upon the same execution.^ 

§ 135. Debtor may give Bond. — When a person is arrested 
upon execution in Massachusetts in any case, he shall be 
taken at once before some magistrate, as in the case of arrest 
upon mesne process, where he may if he desires make an ap- 
plication to take the oath for the relief of poor debtors ; and 
he may enter into a rec(^izance that he will deliver himself 
up for examination within thirty days from his arrest, and 
notify the creditor at that time, in which case he shall be 
discharged from arrest ; ^ but if he does not make such ap- 
plication and does not recognize for his future appearance, 
he shall then be committed to the jail in the county in which 
the arrest was made.^ In all the other States a prisoner 
arrested on execution is to be committed to jail, and he may 
then be released at least within the jail limits or yard, upon 
giving a bond in the same manner as in case of commitment 
on mesne process. In Maine the bond is to be given to the 
creditor, with sureties to be approved by him in writing, or 
by two Justices of the Peace and Quorum, conditioned that 
he will within six months submit himself to examination and 
take the oath for poor debtors, or pay the execution, or de- 
liver himself into the custody of the keeper of the jail.^ In 
New Hampshire the bond shall be to the creditor, with two 
sureties, conditioned that he will appear within one year and 



1 Mass. Fob. St., ch. 162, § 5 ; * Mass. Fob. St., ch. 162, § 27. 

Stone's Case, 129 Mass. 156; Gibbs « Id., ch. 162, § U; Hart v. 

V. Taylor, 143 Mass. 187. Adams, 7 Qnj, 581. 

* Doane v. Baker, 6 AUen, 260. • Me. Ber. St., ch. US, § 24. 
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take the oath, or surrender himself to prison, the sureties to. 
be approved by the creditor or by two Justices.^ In Ver- 
mont there are certain cases in which the court may certify 
upon the execution that the defendant ought to be con- 
fined in close jail, and when such is the case the defend- 
ant cannot lawfully be admitted to the liberties of the jail 
yard ; but in others he can be so admitted upon giving to the 
keeper of the jail a bond with one or more sureties, with the 
condition that he will not escape.^ In Rhode Island, in exe- 
cutions upon penal statutes and in certain actions of tort, 
and on bonds, the prisoner is not to be admitted to the liber- 
ties of the jail yard. In all other cases he can be so admitted, 
and it is provided by statute that the cause of action shall be 
noted upon the execution and also upon the copy given by 
the officer in his commitment, and if no such memorandum 
appears thereon the jailer may admit the prisoner to the lib- 
erties of the jail yard upon receiving from him a bond to the 
creditor in double the sum for which he is imprisoned, with 
condition that he will remain a prisoner within the limits 
until he shall be lawfully discharged ; but this liberty shall 
not continue for more than thirty days unless the debtor shall 
execute an assignment to the keeper of the jail of all his prop- 
erty in trust for the equal benefit of all his creditors.* In 
IMassachusetts, in a case where the defendant is in jail at the 
time of the rendition of judgment against him, he may be re- 
leased by giving bond to the creditor in double the amount 
of the judgment, with sureties to be approved by a magis- 
trate, with condition that he will surrender himself at the 
same place to the keeper of the jail between eight and ten 
o'clock in the forenoon of the thirtieth day after such judg- 
ment, and if the thirtieth day falls upon Sunday then upon 

1 N. H. Gen. Laws, ch. 240, §§ 2, 3. * R. L Fab. St., ch. 225, §§ 1, 2, 4. 

* Vt BeT. Laws, § 1499. 
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the next day after, and remain there until five o'clock in the 
afternoon of the same day.^ 

§ 136. Applieation for Poor Debtor's OaQi. — Any person who 
ifl arrested upon execution can make application to the proper 
magistrate or Justices to be allowed to take the oath for the 
relief of poor debtors which is prescribed by the statutes. 
In Maine this proceeding is called an application to disclose, 
but the method is substantially the same as in the other 
States.^ These proceedings are statutoiy, and of course the 
familiar rule, that ail things which are required by the statute 
to be done should be strictly followed, is applicable to them.* 
Notice or citation must be served upon the creditor or his 
attorney in the action, or upon his known agent if any in the 
State. In some cases, as in Maine, the notice is to come 
from the debtor; and whOe there is no particular form in 
which such notice should be worded, it must give correctly all 
the important facts.^ 

In other States, as in Massachusetts and Connecticut, the 
notice should come from and be signed by the Justice to 
whom application is made.^ 

This citation or notice is to be served by an officer who is 
qualified to serve civil process without any r^ard to the 
amount of the claim ; for the limitation of the authority of 
constables to serve writs and processes has been held to ap- 
ply only to those writs and processes in which there is an 
amount of money claimed, but notices of this kind are not 
precepts for the recovery of money.* If there is more 
than one creditor, service upon one of them is ordinarily 

1 Mass. Pub St., ch. 162, § 68. » Poor r. Knight, 66 Me. 482. 

« Me. Rev. St., ch. 113, § 22; N. « Smith i;. Bragdon. 48 Me. 101. 

H. Gen. Laws, ch. 241, § 8 ; Vt. Rer. » Mam. Pnb. St., ch. 162, § 311 ; 

Laws, § 1490 ; Mass. Pub. St., ch. 162, Conn. Gen. St, § 8378. 

§ 31 ; R. I. Pub. St., ch 226, § 1 ; • Bliss v. Day, 68 Me. 201. 
Conn Gen. St, § 3378. 
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safficient, certainly so in ca&e any of the creditors are non* 
residents.^ 

The method of service of a citation is that of an ordinary 
writ of summons^ by reading it to^ or by leaving an attested 
copy thereof at the last and nsnal place of abode of, the per- 
son upon whom it is served ; and the time when the service 
must be made varies in the different States. In Maine it must 
be served at least twenty-four hours for every twenty miles 
of travel from the residence of the creditor or attorney to the 
place of disclosure ; in Kew Hampshire at least fifteen days ; 
in Vermont^ if the creditor resides in the county, at least six 
days before the time of trial, and if he does not, and has an 
attorney in the town, then the service must be at least twelve 
days before ; in Massachusetts at least one hour, or if service 
is made by copy at the last and usual place of abode, at least 
one day for every twenty-four miles travel ; in Rhode Island, 
if the application is made to a Justice of the Peace, the cita* 
tion issued by the Justice shall be served at least seven days, 
and if the citation is issued by a court, it shall be served at 
least four days before the time appointed for a hearing, and 
in Connecticut at least four days inclusive.^ Upon the hear- 
ing, if the oath for the relief of poor debtors is administered, 
the magistrate or Justices will give to the debtor a certificate 
to that effect which he can file with the jailer or officer hav- 
ing him in custody, and he shall thereupon be discharged from 
imprisonment or arrest.* It follows that if the oath is not 
administered the prisoner should be remanded to the custody 

1 Me. Her. St., ch. 113, $ 27; Vt. 162, J 32; B. I. Pab. St., ch. 226, 

Rev. LawB, § 1517 ; Maae. Pub. St., §§ 3, 20; Conn. Gen. St., § 3378. 

ch. 162, § 32; Smith v. Brown, 61 • Me. Key. St., ch. 113, § 34; 

Me. 70. N. H. Gen. Laws, ch. 241, S H ; Vt. 

« Me. Rer. St., ch. 1 13, § 21 ; N. H. Rev. Laws, § 1523 ; Masu. Pub. St., 

Gen. LawB, ch. 241, 5 4; ^t. Rev. ch. 162, § 40; R. I. Pub. St., ch. 226, 

Laws, § 1516; Mass. Pub. St, ch. § 13 ; Conn. Gen. St, § 3378. 
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of the jailer or officer, and such officer should be there ready 
to receive him, as the prisoner is not under any obligations to 
take any steps to get himself arrested.^ 

§ 137. Debtor to surrender Himself. — If the debtor has 
given bond, as has been described, to the jailer that he will 
deliver himself up at a certain specified time in case he has 
not previously taken the oath or been discharged, it is his 
duty to comply strictly with the condition of his bond. In 
computing the time when he must surrender himself, the day 
of the judgment or of the arrest is not to be counted.^ If 
the defendant surrenders himself in this manner at the jail he 
must make known to the jailer the purpose for which he is 
there, and must remain there the full time; that is, from 
twelve to three o'clock if in New Hampshire, from ten to 
five o'clock if in Massachusetts, and probably during the day 
in other States in which such proceeding is allowed.^ The 
general practice is for the debtor to deliver to the jailer at 
the jail, when he delivers himself up to his custody, either 
an attested copy of the execution and of the return thereon, 
or of the bond, or of both ; and the jailer is not bound to 
receive him without one or the other.* 

§ 138. ITotlce to the Bail on Ezeoution. — The obligation of 
the bail in case of arrest on mesne process is, as has been 
stated, that the debtor will among other things abide the 
judgment or order of the court ; and if the debtor absconds 
so that he cannot be taken on execution, the bail will be held 
liable for the amount thereof. But in Maine and New 
Hampshire it is provided by statute that if the creditor in- 
tends to chaige the bail in such case, there must be a proper 

1 GoodaU V. Myrick, 111 Mass. * ScotoU v. Holbrook, 22 N. H. 

484. 269. 

^ Mazzj V. Howard, 42 Yt. 23 ; * Jones v. Emerson, 71 Me. 405 ; 

Odiome v. Qoimby, 11 N. H. 224. White v. Estes, 44 Me. 21. 
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notice given to them by the officer having the execution. 
The names of the bail must be entered upon the execution 
by the creditor or by the court ; and the officer upon receiv- 
ing such execution is required to notify each of the bail by 
a notice in writing delivered to him or them personally, or 
left at the last and usual place of abode of each, stating in 
substance that he has such execution, the amount of the 
same, when it is returnable, and that he is unable to find 
the debtor or any property out of which to satisfy the same. 
This notice must be served at least fifteen days before the 
return-day of the execution.^ In Maine the officer may upon 
serving such notice demand and receive from the bail the 
usual fees for the service of a writ and travel When an 
officer serves notice upon the bail in the manner indicated, 
he should have the execution in his possession, with the 
proper affidavit affixed thereto, so that he would have full 
authority to take the debtor if the bail should produce him 
at that time.^ 

In computing the fifteen days, the day upon which the ser- 
vice of the notice is made is not to be included ; there must 
be fifteen days after that date.^ The return of the officer 
upon the execution upon which he has notified bail in the 
manner indicated should state particularly in what way the 
notice was given.^ 

§ 139. The Betam of the Ezeention. — The officer in his re- 
turn on the execution should state in detail all the steps 
which he has taken to collect it ; and if he has arrested the 
debtor thereunder he should state what disposition was made 
of him, whether he was taken before a magistrate, or gave 
bond, or was committed to jail, as the case may be. In case 

. 1 Me. Rer. St., ch. 85, § 6; N. H. > Carleton v. Bartlett, 16 N. H. 

Gen. Laws, ch. 242, $ 1. 538. 

3 Naramore v. MiUer, 21 N. H. 367. « Goodwin v. Smith, 4 N. H. 29. 
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the defendant is oat ou bail, and the officer is unable to find 
him for the purpose of arresting him, he should make a re- 
turn upon the execution that he has made due and diligent 
search for the body and goods of the debtor, and is unable to 
find either out of which to satisfy the execution, and, as has 
just been stated, in those States where notice to the bail is 
necessary, in what manner notice has been given. In Maine, 
by statute, the return of the officer upon execution in case of 
the avoidance of the principal should state in addition that 
he had the execution in his hands for at least thirty days 
before its expiration.^ The officer is bound to make diligent 
search both for the body and property of the debtor, although 
bail may have been given* The security of bail does not ex- 
cuse him from doing all that he can to collect upon the 
execution ; ^ and unless his return shows that he has used due 
diligence, the bail will not be charged. It will not be suffi- 
cient simply to return that he notified the bail.^ It would 
not be considered due diligence for an officer having an 
execution upon which he is to make an arrest of a defendant 
to hold it for a period of time while the debtor continues to 
live in the same place, and to be frequently on the streets, 
and then after he has moved from town to endeavor to find 
him, and failing in this to return that he could not find him.^ 
This return that the debtor cannot be found cannot lawfully 
be made until the return-day of the execution,^ but it may 
be made at any reasonable and convenient hour on that 
day.* 

§ 140. Damages in Case of Escape. — If an officer or jailer 
having a prisoner in custody on civil process suffers him to 
escape, he is liable to the creditor for such escape ; but the 



1 Me. Rer. 6t, ch. 86, | 8. 
s Kidder v, Parlin, 7 Me. 80. 
• BoweU V, Hoit» 8 N.H. 88. 



« Beach v. EUfott, 44 Conn. 237. 
« Niles u. Field, 2 Met. 827. 
< BoU V. Clarke, 2 Met 587.. 
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damages which he will be liable to pay are only those which 
are actually sustained^ and the true measure of such damages 
would be the value of the custody of the defendant at the 
time of the escape. Consequently, if it can be shown that 
the debtor was actually insolvent and likely to continue so, 
the damages could only be nominal.^ 

1 HotchkiflB V. Whitten, 71 Me. 577. 
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§ 141. Oeneral SnggestioiiB. — All taxes are collected by 
virtue of warrants issued by the proper authoritieB and com- 
mitted to the Collector of Taxes, if one be legally chosen or 
appointed, and if there be no such officer then to a Sheriff 
or Constable as provided by law. Deputy-sheriffs and Con- 
stables are also frequently required to collect a particular tax 
by virtue of warrants which may be issued to them by Town 
Treasurers or Collectors, and in the service of such warrants 
they have all the authority and power which Town Collectors 
have, and may collect the tax in any manner known to the 
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law. A Collector being duly elected or appointed and sworn, 
upon receiving a tax-bill and warrant from the authority who 
can lawfuUy issue it, is required to collect the taxes therein 
named according to law, and to pay over the same to the 
proper State, County, and Town Treasurers. In such collec- 
tion he has large power, having all that a Sheriff has in the 
service of civil process, and he may compel payment by seiz- 
ing and selling personal property, by seizing and selling real 
estate or by taking and condemning the same, or by arrest of 
the body of a delinquent tax-payer and commitment of him 
to jail. But it is well settled that the law gives no remedy 
for the collection of taxes except such as are specified in the 
statutes of the different States ; ^ hence it is important that 
the Collector, as well as other officers, should understand the 
provisions of law applicable to this matter, for such Collector 
is a public officer, and not a servant of the town for which 
he is elected, and if he exceeds his authority he will be per- 
sonally liable in damages in the same manner as any other 
officer.^ It is his duty to collect promptly and faithfully the 
taxes which are committed to him ; and he, as well as other 
public officers intrusted with the collection and disbursement 
of revenue in any of the departments of government, has no 
right to refuse to perform his ministerial duties prescribed by 
law, because he may apprehend that others may be injuri- 
ously affected by it, or that the law may possibly be uncon- 
stitutional. He is not responsible for the law or for the 
possible wrongs which may result from its execution. Public 
policy as well as public necessity and justice demand prompt 
and efficient action from such officer.^ 

A Collector is not bound to serve any warrant or tax-bill 
which appears upon its face to be illegal or to have been 

1 Cmpo V. Stetson, 8 Met 893. * Smyth 9. Titeomb, 81 Me. 278. 

*. Dunbar v. Boston, 112 Mass. 75. 
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» 

issued hj unkwftil uuiAixnitj} hot if the w«iT«iit is appaiv 
entiy l^al ^ is protected for all Ae acts whioh be lawftillj 
does thereimder.^ He is not responsible for a^y defects or 
iiregdarities of the town-meeting in which the taxes were 
^ted, or of the Assessors, Selectmen, or other authority who 
issued the warrant ; he is responsible for no illegalities but 
hiar own.* 

But if any part of the tax has been illegally laid, aH the 
proceedings will be void if it is impossible to separate that 
which is legal from that which is illegal ; ^ although it has 
been held in a recent case in the State of Maine, by a migar- 
ity opinion, that if a Collector accepts a warrant for taxes, a 
portion of which are ill^ally assessed, and collects a portion 
thereof, he is under obligation to collect of the remainder so 
much as are l^ally assessed.* 

A Collector in some cases is authorized to appoint Deputy- 
collectors, who would have aD tiie authority that he has, and 
who may serve a warrant for <^e collection of taxes which is 
directed to the Collector only.* 

Collectors also have authority to issue dieir own warrants 
to a Sheriff, Deputy-sheriff, or Constable for the collection of 
any tax, which are to be served by such officer to whom they 
are issued with all the powers and in the same way that the 
Collector may serve «them« 

§ 142. Mode of OoUeotum. —There are four well-defined 
modes in which the payment of taxes of all kinds may be 
enforced in case they are not paid upon proper demand; 
namely, by seizure and sale of personal property, which is 

1 Cheehire v. Howland, 13 Gray, Kellej v. Nojes, 48 N. H. 209; How- 
SSI ; EameB v. JohnBon, 4 Allen, aid v. Proctor, 7 Gray, 128. 
882. 4 Stetson v. Kampton, 18 Man. 

> Bethel v. Mason, 55 Me. 501 ; 272. 
Hnbbard v. Garfield, 102 Mass. 72. « ya0Ball>oro'v.l9o(well,7ftM«.24a. 

* Caryille v, Additon, 62 Me. 459 ; • Aldiich v. AkUch, 8 Met. 102. 
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called distress or distraint, by levj and sale of real estate 
upon whidi taxes have been assessed, by the arrest of the 
body, or by suit at law.^ 

With the ezoeption that as a general rale real estate can- 
not foe levied upon and sold for any taxes exc^t suoh as are 
assessed upon tibte land itself, the Collector can use eithw 
mode at his own election. 

He is not obliged to go against real estate for taxes which 
are assessed upon it.^ He is not even bound to make search 
for property which he can seize, but may in the first instance 
arrest, and even then would not be obliged to discharge his 
man upon being tendered sufficient property.* 

Whichever mode of collection he adopts, he must be care- 
ful to follow the provisions of the statutes in reference thereto 
strictly.^ While the same strictness which is required in ju- 
dicial proceedings is not to be expected of town officers, who 
are not supposed to be acquainted with the technical rules of 
the courts,^ and if any particular form of doing anything is 
pointed out, any mode which eflfects tiie object with reason- 
able certainty would doubtless be considered sufficient ;^ yet 
the officer should remember that his justification would be 
complete if he follows as strictly as possible the requirements 
of the law/ 

The statutes which principally govern these matters in the 
differrat States are the following : Me. Rev. St., ch. 6 ; N. H. 
Gen. Laws, ch. 58 and 69 ; Vt. Rev. Laws, sec. 367 et seq. ; 
Mass. Laws of 1888, ch. 390, as amended by Laws of 1889, ch. 
334; R. L Pub. St., ch. 44 ; Conn. Gen. St., sec. 3884 et seq. 

1 Richardfloii v, Boston, 148 Mass. * Hoitt v. Bnrnliam, 61 N. H. 620. 

Sofi- * Kane's Adm^r p. Garfield, 60 V t 

* Shaw V, Peckett, 25 Vt 423. 79. 

* Osgood V, Welch, 19 N. H. 105. ^ Thames MTg Co. v. Lathrop, 

* Whitmoie v. Learned, 70 Me. 7 Conn. 550. 
S76. 
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In describing the methods to be pursued in the different 
States references will not be made to the statutes except to 
call attention specially in a few cases. 

§ 143. ITotice or Demand. — Collectors should notify all 
persons taxed of the amount of the tax assessed against them ; 
and in some States there are specific directions in reference 
to this matter. 

In Maine^ if the warrant for the collection of taxes is given 
to a Sheriff or Deputy-sheriff, he is required to post in some 
public place in the town or plantation an attested copy of 
the warrant and assessment, and cannot make any distress 
for thirty days after such posting. 

In New Hampshire the Collector is required to give notice 
of the tax to eveiy person taxed, or leave a notice thereof in 
writing at his abode, and he cannot take any further steps 
until fourteen days thereafter, except in a case where he has 
reason to believe that the person taxed is about to remove 
from town. 

In Vermont the Collector is to indorse upon the tax-bill 
the time when he receives it, and is to give notice immedi- 
ately to each inhabitant of the town of the amount of his 
tax and the time and place when and where it is to be 
paid, and this must be at least six days before taking further 
steps. 

In Massachusetts the Collector is required as soon as pos- 
sible after receiving a tax-list and warrant to send notice to 
each person assessed, resident or non-resident, of the amount 
of his tax. If the person is assessed for a poll-tax only, 
this notice must be sent on or before the second day of 
September of the year in which the tax is assessed. If the 
list has been committed to a Sheriff or his deputy, such 
officer is required forthwith to post in some public place in 
his town or city an attested copy of the list and warrant, and 
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can take no further proceedings until thirty days after such 
posting. 

In Connecticut Collectors of town taxes are required to 
publish a notice of the time and place at which they will 
receive payment of such taxes, and post such notice on the 
sign-post in their respective towns, at least three weeks next 
preceding the time appointed; and all Collectors of other 
taxes shall appoint a time and place for receiving them, and 
give reasonable notice thereof 

It may not be necessary to give written notice in all cases 
to the tax-payer, although that is the best course.^ 

Although the notice or demand must be given for a speci- 
fied time before proceeding further, yet if the person assessed 
absolutely refuses to pay the tax the Collector would be jus- 
tified in proceeding to collect it without giving any notice or 
waiting the required time.^ 

§ 144. IKrtraint of Penonal Property. — After notice or de- 
mand has been properly made, if the tax is not paid within 
the time limited in the statutes, the Collector may proceed to 
enforce payment by seizing and selling personal property be- 
longing to the person assessed for the tax, or he may under 
some circumstances take the body of the delinquent ; but if 
be does arrest a person for a tax, he cannot usually after that 
take property, at least while the arrest continues.' 

If he elects to take property he must, in general terms, 
take such property into his custody, keep it safely for the 
length of time which is specified in the statutes, give the 
proper notice or notices of sale, and at the proper time sell 
the same at public auction, apply the proceeds to the pay- 
ment of the expenses of the sale and then to the payment of 
the tax, and if any balance remains pay it to the person en- 

1 Gordon v. Clifford, 28 N. H. 402. • Batler v. Washbnm, 25 N. H. 

* Huilbnt V. Qreen, 42 Yt 816. 251. 
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titled to receiye it. These neyenl etept will be conaidered 
iu detail Attention has been called to the duty of the Col- 
lector to give notice to all persons of the amount of the tax 
due from them ; but in some States the Collector^ before mak- 
ing any distraint for the payment of the tax, is required to 
make a specific demand for payment 

In Maine, in the case of a tax assessed against a nonr^eo- 
dent owner of improved lands, the Collector cannot distrain 
goods or take the body until the expiration of six months 
after the lists are committed to him for collection* 

In New Hampshire the town may direct the time at which 
notice shall be given that the tax is not paid ; and if the same 
shall not then be paid within fourteen days thereafter, the 
Collector may proceed to distrain for the same. 

In Massachusetts a Collector before distraining goods shall 
demand payment thereof from the person taxed, either by 
giving or causing to be sent postpaid through the mail to the 
person assessed for the tax, or to one of the heirs of a de- 
ceased person, or to one of the members of a firm or one of 
joint owners of property, a statement of the amount of the 
tax and a demand for its payment ; and if the tax is not paid 
within fourteen days after such demand, then he may proceed 
to collect it by seizure and sale of property. But no demand 
is necessary upon a non-resident. 

In Connecticut, if any person shall fail to pay his tax ac- 
cording to the general notice, if such person be a resident ot 
the town in which such tax is laid, the Collector is required 
to make a demand of him or leave a written demand at his 
usual place of abode. If such person be a non-resident, the 
Collector may make a demand of him or may deposit in some 
postoffice in said town a written demand for said tax, post- 
age prepaid, addressed to such person at his last known place 
of residence. 
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§ 145. Tbe Sfiunre.— The Collector has the right to take 
maj penonal property of the delinquent tax-pa;er which is 
Bot exempt by statute from seiiure for taxes, wherever he 
can find it, but he is bound to exercise sound discretion as to 
the property which he will seize. He cannot take at random, 
but is bound to select such aitielea as will best facilitate the 
collection of the tax with the least expense and inconvenience 
to the tax-payer.^ He must of course be careful to take only 
property which belongs to the person taxed.^ In the case of 
a tax assessed against a firm or copartnership, the individual 
goods of one of the partners may be taken, as well as the 
goods belonging to the firm.^ 

In order to constitute a distraining of property by a Col- 
lector of Taxes, he must, either by himself or his servants, 
take and maintain actual custody and control of the property ; 
that is, he should deal with it as an officer does when seizbg 
it upon execution ; he should take it away from the use and 
control of the tax-payer and keep it under his own control, 
and for that purpose may remove it to a proper place for 
safe keeping^ It would follow firom this that property which 
cannot be removed cannot as a general rule be taken for 
taxes ; but in the State of Vermont it is provided by statute 
that all property which may be attached by leaving a copy of 
the writ in the Town Clerk's office without removing the 
property, may be distrained for taxes by leaving in such office 
a copy of the warrant with the Collector's return thereon, 
and a description of the property and the character and 
amount of the tax. For a list of such articles reference may 
be had to the section under the subject of Attachment of 
Personal Property.^ In Vermont, also, if a tax is assessed 

1 JeweU V. SwaiD, 57 N. H. 806. « Bodge v. Waj, 18 Vt 457. 

* Kingsbury v. Pond, 3 N. H. 51 1 . * Ante, § 42. 

* Van Dyke v. Carleton, 61 N. H. 
574. 
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against an unmarried woman and she subsequently marries, 
but before the tax is paid, her property thereby passes to her 
husband, and the tax against her may be collected of the hus- 
band as though originally assessed against him. 

In Massachusetts any share or interest which a tax-payer 
may have as a stockholder in a corporation oiganized under 
the laws of the Commonwealth may be seized for taxes, and 
such seizure may be made by leaving with any officer of the 
corporation, with whom a copy of a writ may by law be left 
in the case of an attachment, an attested copy of the warrant 
of the Collector, with a certificate thereon under the hand of 
the Collector, setting forth the tax which the stockholder is 
to pay, and that upon his neglect or refusal to pay the Col- 
lector has seized such share or interest 

In Maine such share or interest may be seized and sold in 
the same manner as when such property is seized and sold on 
execution. 

§ 146. Exemptions. — Unless personal property is of such a 
character and is so situated that actual possession thereof can 
be taken, or there is some statutoiy provision for distraining 
it without taking possession, it cannot be distrained at alL^ 
Hence, if property be not held by a person in his own right as 
to general ownership, it cannot be taken for his tax ; as, for 
example, property held by a person under a lease,^ although 
such property can now be taken in Vermont.^ 

As in the case of attachment of personal property, there are 
certain articles which are declared by statute in the several 
States to be exempt from seizure for taxes. 

In Rhode Island this exemption extends to and includes 
the same property which is exempt from attachment, and 
reference should be had to that subject.^ 

1 BaniM V. Hall, 55 Yt 420. * Yt Laws 1886, No. 6. 

3 Bartlett v. Wilson, 60 Yt 644. « AnU, § 61 tfC mqt. 
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In Connecticut only such articles can be seized as are liable 
to be taxed. 

In Vermonty in the case of taxes assessed upon real estate^ 
the following articles of personal property are declared to be 
exempt : Apparel, bedding, provisions not more in value than 
twenty-five doUars, household furniture necessary for support- 
ing life, and one sewing-machine. 

In New Hampshire and Massachusetts the following goods 
are exempt : A person's tools or implements necessary for his 
trade or occupation, militaiy arms, utensUs for housekeeping 
neoessaiy for upholding life, bedding and apparel necessaiy 
for himself and family. And in Massachusetts, in addition to 
the forgoing, beasts of the plough necessary for the cultiva- 
tion of improved land are also exempt. 

§ 147. Custody of Property. — Having seized the property, 
the Collector is bound to keep the same safely for the period 
of time which is designated in the statutes. This period 
varies in the different States. 

^ In Rhode Island no time is specified other than such time 
as may be necessary to give the notices required by the stat- 
utes, which is longer than in any other State. 

In Connecticut all sales of property for taxes are to be con- 
ducted in the same manner as the same property would be 
sold if seized upon execution, and reference must be had to 
that subject.^ 

In all the other States the property must be kept at least 
four days ; and in Maine it cannot be kept any longer than 
four days, but must be sold at the expiration thereof.^ In 
estimating this time of four days, in Maine it seems to have 
been held that Sunday may be counted as one of the days ; ^ 

1 Ante, i95et9eq. * CarriUe v. Additon, 62 Me. 

* Famsworth Co. v. Band, 65 Me. 459. 
19. 
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but the rule seems to be differ^fit in the other States, and 
Sunday is not to be reckoned as a day in computing time 
which is less than one week.^ 

§ 148. Ifotice of Sale. — The Ccdlector is next required to 
give notice that he will sell the property for the tax, and this 
notice most be given in the manner and at the time spedfied 
in the statutes. 

In Rhode Island, in all cases where personal property is 
levied upon for taxes, the Collector is to cause notice thereof 
and of the time and place of sale to be given to the delin- 
quent personally, or left at his last and usual place of abode, 
if he have any in the State, at least five days previous to the 
day of sale, and also to advertise the same for three succes- 
sive weeks in the newspaper, if there is any, published in the 
town, and if not, then in one published in the county, and 
post up notices in three public places in the town at least 
twenty days before the day of sale. 

In the other States no notice is required except such as 
may be posted up in public places in the town where the 
sale may ba 

In Maine and Massachusetts the notice must be posted up 
in some public place in the town at least forty-^ight hours 
before the time of sale. 

In New Hampshire the notice is to be posted up in two or 
more public places in the town twenty-four hours before the 
sale ; and in Vermont the notice must be posted in a public 
place at least six days before the day of sala 

In Maine the sale must occur at the expiration of the four 
days that the Collector is required to keep the property ; ' in 
New Hampshire it must occur within forty-eight hours after 

1 Lefavonr ». Bartlett, 49 N. H. * FaniBworth Co. v. Rand, 66 Me. 

655 ; Mason v. Thomas, 36 N. H. 809 ; 19. 
Thayer v. Felt, 4 Pick. 354. 
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the expiration of said four days ; in Massachnsetts it must be 
within seven days from the day of seizure. 

The nottcee can be given at any time before the sale, allow- 
ing of eourse the full time specified ; and the oSRoqt is not 
required to wait nntil the end of the four days before giving 
the notice.^ Under the Vermont statutes it has been held 
that the Collector may poet his notice at any time during the 
four days, provided th.at the timie fixed for the sale is six days 
from the expiration of the four days. In other W(»ds, ten 
days firom the time of seizure to the time of sale is necessary 
in this State.' 

These notices are to be posted in public places. It has 
been held in New Hampshire that if the place where the 
property is situated is uninhabited, there could not be said to 
be any public place therein, and consequently the law be- 
comes inoperative and the Collector is not required to post 
any notice in such a place ; ' and in the same State it has been 
held that an inn and a postofSce are presumed to be public 
places, that a shoemaker's shop is not a public place, and 
that it might be a question whether a railroad depot would 
be considered a public place.^ 

The Collector should therefore post his notices in such place 
or places as that people in the town would be most likely to 
see them, and should exercise perfect good faith in all his acts. 

There is no particular form in which these notices must be 
written ; and it has been held in Massachusetts, in the case of 
a sale of a horse for taxes, that the notice need not mention 
the owner's name, nor describe the horse particularly, nor 
state the amoimt of the tax.^ 

1 Barnard r. Grares, 13 Met. 85. * Hoitt v. Bamham, 61 N. d. 620; 

* Hamman o. School Dutriet, 35 Tidd v. Smith, 3 N. H. 178; French 

Vt 311 ; Alger v. Cnnj, 40 Yt. 437. v. Spalding, 61 N. H. 395. 
8 Cahoon v. Coe, 52 N. H. 518. * Bamaid p. Grayefl» 9upra, 
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§ 149. Sale of Personal Property. — At the time and place 
appointed the Collector must sell the property at public auc- 
tion to the highest bidder for cask In Massachusetts he has 
authority to adjourn the sale once only, for a time not exceed- 
ing three days, and in such case shall forthwith give notice of 
such acyoumment by posting a notification at the place of 
sale; and in Rhode Island the sale may also be adjourned. It 
has been held in Vermont that a sale may be adjourned, as in 
the case of an officer s selling goods upon execution.^ The 
acyoumment must of course be to a fixed time, and the sale 
must occur at the time appointed ; as, for example, if the ad- 
journment be to one o'clock on a certain day, the sale cannot 
lawfully be had at ten o'clock in the forenoon of the same day.' 

The sale may be appointed and held at any hour during the 
day, except in New Hampshire, where it is provided by stat- 
ute that it shall be made between the hours of ten in the 
forenoon and six in the afternoon. 

As to the place of sale, it should generally be in the place 
or town where the distress was made, and where the Collector 
has authority to act ; but in Rhode Island it is provided that 
the Collector may with the consent of the owner remove per- 
sonal property to any town or place where it may be sold to 
the best advantage. In New Hampshire the statute requires 
that the sale shall be made in the town where the property 
was distrained ; but, in the absence of such provision, it has 
been held in Maine that there is no law requiring property to 
be sold in the town where it was taken or distrained.' 

The Collector is not authorized to sell any more property 
than just enough to pay the tax vrith all the charges and 
expenses of the sale and the lawful commission thereoa^ 

1 Welk V, Anstb, 59 Vt. 157. * Seekins v, Goodale, 61 Me. 400; 

s BuzseU r. Johnson, 54 Vt 90. Thompson v. Currier, 24 N. H. 237. 

* CuTiUe 9. Additon, 62 Me. 459. 
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Property may be sold at one sale under two or more 
warrants.^ 

The sale must be for cash, and if the purchaser fails to 
receive delivery of the property and to pay for the same, the 
Collector may again seize and sell the property.^ 

At such sale the Collector cannot lawfully purchase the 
property sold, either for himself or for another ; nor can he 
buy it through another person who acts only as his agent.^ 

In Massachusetts, in the case of a sale of shares or interest 
in a corporation, the same rules apply as in the case of sale 
of other personal property for taxes, and the sale is also sub- 
ject to the provisions of law applicable to the sale of such 
shares upon execution. It would be well for the Collector to 
familiarize himself with the law relating to sales upon execu- 
tion, as many of its provisions are of equal force in reference 
to a sale for taxes.^ 

§ 150. Application of Frooeeds. — The proceeds of the sale 
are to be applied, first, to the payment of all costs, charges, 
and expenses, including the lawful fees ; secondly, to the 
payment of the tax; and if any surplus then remain, it should 
be paid to the owner of the property on demand made by 
him therefor. 

In Maine and Massachusetts, upon returning the surplus 
to the owner, the Collector is required also to give him an 
account in writing of the sale and charges. In New Hamp- 
shire a particular account of the taxes, fees, charges of keep- 
ing, the sale, and the amount of sale of each article is to be 
delivered with the surplus, immediately after the sale, or be 
ready to be delivered upon request. 

In Rhode Island, if the owner or person entitled to receive 

1 Howard v, Pioctor, 7 Gray, * Payson v. Hall, 30 Me. 319; 

128. Chandler v, Monlton, 3d Vt. 245. 

> Kelson v. Pierce, 6 N. H. 194. « AnU, { 95 ef iieg. 
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the Butplus eanaot be Sound 1^ the GoUeetor, he is Toqvired 
to deliver such property which may not have been Bold, or 
Buoh fiurfdiis, to the Town Tieaaiirer^ who ehaU hold the Bame 
subject to the call of the owner thereof. 

§ 151. Levy on BmI IMata — The ooUeotion of any tax 
which IB asBessed upon real estate may be enforced by a levy 
and sale of the real estate so assessed. In the sale of real 
estate for taxeB^ as in the case of a sale or set^ of real 
estate upon execution, it is neoessaiy that all Hke steps pre- 
scribed in the statutes shall be carefully and fully performed* 
The Collector cannot exercise too great care and caution in 
these matters. In order for the purchaser to make out a title 
something more is required than merely to produce the deed, 
althou^ that deed may be in proper fcmn. 

It is a ccmdition precedent to the passing of any title by 
Collector's deed of real estate that the proceedings of the 
officer shall be in strict and literal compliance with the 
statute.^ 

It is not necessary that the Colleotor shall go upon the 
land, and he has no right to ibe possession of the same or 
any part thereo£ 

In general terms, he is required to make the proper pre* 
liminary demand ; to advertise the sale or post the notices 
thereof as required in the statutes ; and at the time and place 
appointed, or at a proper a<iyoumment thereol^ to make a sale 
at public auction, and afterward to execute and deliver to the 
purchaser a deed of the premises, and, in some cases, make a 
return of his doings to the Town Clerk. 

In Maine the sale must be within two years from the date 
of the warrant, but cannot be made until after the expiration 
of nine months from the date of the assessment 

1 Matthews v. Light, 82 Me. 305 ; Annao r. Baker, 49 K. H. 161 ; Jadenae 
V. Jackson, 18 Vt 470. 
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In Kew Hampshire sadi sale may be nnde in ease the 
owner or person to whom the reid estate is assessed shall 
die or remove from town^ and leave therein no personal estate 
apon whidi cfistress can be made, or in case such person or 
corporation shall neglect or refiise to expose goods and chat- 
tels whereon distress may be made, or in case sncfa tax shall 
not be paid on or before the first day of January next after 
its assessment. 

In Vermont, when the CoUector cannot find goods or diat- 
teb of a person living and a resident of the town, the warrant 
may be extended upon any land in the State owned by anch 
person taxed 

In Massachusetts taxes assessed npon real estate are a Hem 
thereon firom the first day of May until the expiration of two 
years from the first day of October of the year in which such 
taxes were assessed. If such tax is not paid within fourteen 
days after demand iiherefor, it may be levied by sale within 
said period of two years, or after said two years, if the 
estate has not been sold by the owner, prior to the giving 
of the notice of such sale. If a sale is made more than two 
years after the warrant was first committed to a Collector for 
collection, it is void, if the land has been sold in the mean 
time.^ 

In Rhode Isbmd, if any person is taxed for several parods 
of real estate, or for personal and real estate in the same tax, 
the whole of such person's tax may be collected either out 
of the real or personal estate, or any part thereof, provided 
that no land which has been sold by the owner shall be 
sold for taxes, if the person taxed have other sufficient 
property. 

In Connecticut taxes on real estate are a lien thereon from 
the first day of October in the year previous to tiiat in which 

1 BuMaU V, Deshon, 134 MasB. 342. 
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said tax becomes due, until one year after said tax becomes 
due ; and while this lien continues, it may be enforced by levy 
and sale, which must be completed before the expiration of 
the lien ; but this levy and sale can only be made after reason- 
able search by the Collector for goods and chattels belonging 
to the person taxed, and a failure to find any. 

§ 152. Demand. — In Massachusetts it is required as the 
first step in the levy and sale of real estate for taxes that 
there shall be a demand made upon the person taxed, except 
in the case of a non-resident. This demand should be made 
as in the case of any tax. 

In this State, if the mortgagee of real estate situated in 
the place of his residence, previously to the first day of 
September of the year in which the tax is assessed, gives 
written notice to the Collector of such place that he holds a 
mortgage on real estate, with a description of the real estate, 
the demand of payment of the tax shall be made on the 
mortgagee, and not on the owner. If the mortgagee, or the 
owner of real estate, gives written authority to some inhabi- 
tant of the place, as his attorney, to pay the taxes which may 
be imposed upon the estate, and also gives to the Collector, 
previously to the first day of September, written notice that 
such authority has been given, the demand shall be made on 
said attorney, instead of either of the other parties; and when 
the demand is made upon the attorney the Collector shall not 
advertise the sale until two months from the time of such 
demand. 

§ 153. Hotioe of the Sale. — Notice of the sale must in all 
cases be given strictly as required in the statutes of the State 
in which the real estate to be sold is situated. This notice 
should contain an accurate description of the property to 
be sold,^ and it must be such a description as will enable 

1 Griffin p. Gieppiii, 60 Me. 270. 



§ 153.] NOnOE OF THE SALE. 241 

the owner and purchaser to identify it with reasonable 
certainty.^ 

It has been held that an advertisement which offers ^' said 
parcels of real estate or soch nndiidded parts of them as may 
be neoepsary/' does not contain a proper description.^ The 
owner's name should also be given in the advertisement, to- 
gether with the facts about the tax or taxes for the non-pay- 
ment of which the properly is to be sold. Any error in this 
respect will also render the notice invalid, as, for example, 
if the year of the tax is incorrectly stated,^ or if the amount 
of the tax is wrongly stated,^ although it has been held in 
one case in New Hampshire where the tax was $3.00, the 
fee for the warrant $1.00, making in all $4.00, and these 
sums were stated in the advertisement, respectively, $300, 
$100, and $400, that this was so plainly an error that no one 
could be misled thereby, and tihat it was not such a defect as 
would make the notice void.^ 

The manner of giving the notice, whether by publication 
or by posting or both, and also the time when such notices 
shall be given, vaiy in the different States, and can only be 
correctly stated by considering each State separately. 

Maine. Notices of sales must be posted fourteen days be- 
fore the day of sale in two Gt more public places in the town 
where the land lies and in two adjoining towns, in the same 
manner and at the same places that warrants for town meet- 
ings are required to be posted, six weeks before the day of 
sale, and the Collector shall also lodge with the Town Clerk 
a copy of such notice, with his certificate thereon that he has 
given notice of the intended sale as required by law. No- 

1 Hason v. Rider, 63 Me. 381 ; * Knowlton v. Moore, 136 BlaflB. 

Smith V. Meaeer, 17 N. H. 420; Far- 83. 
nam v, Bnffiim, 4 Cnah. 360. * Alexander v. Pitta, 7 Casli. 503. 

s Sanford v. Sanford, 135 Mass. * Gaboon v. Coe, 52 N. H. 618. 

314. 
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tices of sale within any village corporation^ for unpaid taxes 
of said corporation^ may be posted in the same manner and 
at the same places as warrants for corporation meetings. 
After the land is so advertised and at least ten days before 
the day of sale the C!ollector shall notify the owner or occu* 
pant thereof of the time and place of sale by delivering to 
him in person or leaving at his last and usual place of abode 
a written notice signed by him stating the time and place of 
sale and the amount of taxes due. In the case of taxes upon 
lands of non-resident owners^ after nine and not more than 
twelve months firom the commitment of the bills to the Collec- 
tor, he is required to make a list of such taxes as then remain 
unpaid and return it to the Treasurer with his certificate. The 
Treasurer is then required to make a record of the same and to 
cause the list to be published in some newspaper, if any, in 
the county, and if none, then in the State paper, three weeks 
successively within three months after the oflScer's return. 
This advertisement must also contain a notice that if the 
taxes, interest, and chaiges are not paid within eighteen 
months firom the date of the commitment, so much of the 
estate as is sufficient to pay the amount due therefor with 
interest and charges will be sold without further notice at 
public auction at a time, place, day, and hour therein named, 
after the expiration of the eighteen months and not exceed- 
ing twenty months from the date of commitment The date 
of commitment, name of the Collector, and date of his return 
shall also be stated in the advertisement 

New Hampshire, Notice is to be given by posting an 
advertisement in two or more public places in the town, and 
by publishing for three successive weeks in some newspaper 
printed in the county or judicial district in which said town 
is situated at least six weeks before the sale. This notice 
should contain the name of the owner or of the person to 
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whom the same is assessed, and also the name of the occu- 
panty if any, at the time of the posting such notice^ the amount 
of the tax, and the place, day, and hour of the sale. Under 
this it has been held that the last publication must be at 
least six weeks before the sale.^ 

In the case of taxes against non-resident owners, the Col- 
lector is required to send to the owner or his agent, if known, 
on or before the first day of September foUowing the assess- 
ment, a bill of the tax, and on or before the first day of Jan- 
uary foUowing to advertise the property for sale in the '^ In- 
dependent Statesman," a newspaper printed at Concord, and 
also, when the property is not situated in Merrimac County, 
in some newspaper in the county where the property is, if 
any, otherwise in some adjacent county. This advertisement 
must be published three weeks successiyely, commencing at 
least eight weeks before the sale. A similar advertisement 
is also to be posted in some public place in the town where 
the lands lie during the same period. It will be sufficient 
if the publication commences on or before January first, and 
need not all be completed before that date.^ 

Vermont Notice of the sale is to be given by advertising 
three weeks successively in a newspaper circulating in the 
vicinil^ where the land lies, the last publication to be ten 
days before the sale, and also by posting a notice thereof in 
some public place in the town. In the case of a non-resident 
tax-payer it is the duty of the Town Treasurer, sixty days be- 
fore the issuance of any warrant against the person or prop- 
erty of such non-resident, to notify him by delivering to him 
a notice in writing of the tax and the amount thereof, or by 
addressing it to him at his last and usual place of abode. 

All sales of lands of persons not residing in the towns 
where the taxes are assessed must be made by the Collector 

1 Mowiy V. Blandin, 64 N. R 3. > French v. Spalding, 61 N. H. 395. 
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of town taxes ; and all other Collectors are required, on or be- 
fore the first day of January in each year, to deposit with 
him a list of the lands of non-residents upon which taxes are 
unpaid, stating the amount due thereon, and their certificate 
that the same are correct lists, and the Town Collector is re- 
quired to certify on each list the time when he receives the 
same. These lists shall then remain in his hands until the 
fifteenth day of January before they are advertised for sale. 
Before advertising such lands for sale the Collector shall leave 
said lists in the Town Clerk's office for record, and they shall 
be recorded witii the certificates thereon by the Clerk. The 
CoUector shall forthwith, after the fifteenth day of said Jan- 
uary, advertise the same for sale in a newspaper, and such 
publication shall be for three weeks successively, the last 
publication to be at least ten days before the day of sale. 
This advertisement shall also be recorded in the Town Clerk's 
office, and the Clerk is required to certify whether the same 
has been published as required by law ; and the record and 
certificate shall be sufficient evidence that such advertisement 
has been duly published. 

Masso/chusetts. Notice is to be given by advertisement 
thereof three weeks successively in some newspaper published 
in the city or town where the premises to be sold for taxes 
are situated, if there is any such paper, and if not, then in a 
newspaper printed in the county, the last publication to be 
at least one week before the time of sale. The Collector is 
also required three weeks before the sale to post a notice 
similar to the advertisement on the premises by him advertised 
to be sold, if any part thereof is bounded by a street, lane, 
court, or highway. If the real estate to be sold is situated in 
a place the name of which has been changed by law within 
three years next preceding the sale, the advertisement and 
notices shall designate sudi place by both names. 
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Rhode Island* Notice of the levy and time and place of 
sale is to be given by publication in some newspaper published 
in the town, if any, and if not, then in some newspaper in the 
county, at least once a week for the space of three weeks, and 
also by posting up notices in two or more public places in the 
town for the same period. If the person to whom the estate 
is taxed is a resident of the State the Collector shall also cause 
notice of the levy and of the time and place of sale to be left 
at his last and usual place of abode, or personally served on 
him, at least twenty days before the day of sale. If any 
other person has an interest in the property to be sold, as 
appears from the records of the town, a copy of the notice 
of such sale shall also be left at the last and usual place of 
abode of, or by personally serving 4ipon, such other person, if 
within the State, twenty days prior to the time of such sale. 
If such person has no last and usual place of abode in the 
State, then a copy of said notice shall be sent by mail to such 
person at his place of residence, if known, twenty days prior 
to the time of such sale. 

Connecticut Duplicate notices are to be prepared, one of 
which is to be posted upon the sign-post in the town where 
is, and nearest to, the land to be sold ; and the other is to be 
filed in the Town Clerk's office in the town ; both of which 
shall be done not more than ten and not less than nine weeks 
before the time of sale. A similar notice is to be published 
for three successive weeks, at least once a week, in a daQy 
newspaper published m said town, if any, otherwise in a 
paper in the county, b^inning not more than ten and not 
less than nine weeks before the time of sale. A similar 
notice is to be sent by mail to the delinquent tax-payer, and 
to each mortgagee, lien-holder, or other encumbrancer, whose 
interest will be affected by the sale, at least four weeks before 
the time of sale, addressed to their place of residence, if 
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known, and if not, then to their place of residence as given 
in the records of said town. 

§ 154. The Sale of Seal Estate. — At the time and place 
appointed in the notices the Collector is to offer the property 
levied upon, or so much thereof as may be necessary, for sale 
at public auction. All rules of law as to the manner of con- 
ducting the sale, which relate to sales upon executions by 
other officers, apply with equal force to these sales.^ Except 
in Massachusetts the officer cannot sell more than so much of 
the land as will be sufficient to satisfy the tax with all lawful 
charges ; and the person who will pay the same for the least 
fractional share will be considered as the highest bidder. In 
Massachusetts the sale can be made in the same manner, of 
so much of the real estate, or the rents and profits of the 
whole estate for such length of time, as will be sufficient to 
discharge the taxes and necessary intervening chaises ; but it 
has been held under this that the Collector has no authority to 
sell an undivided interest in the land ; the sale must be for a 
specific part thereof.' In Maine and Connecticut the sale 
may be of an undivided interest in the land 

A sale for a greater sum than is needed would avoid the 
sale.' 

In Massachusetts the Collector may, at his option, sell the 
whole or any part of the land ; but in States where he is not ' 
authorized to sell the whole, if he offers the whole lot for 
sale, it would render the sale invalid.^ 

In Massachusetts the Collector may if he chooses, instead 
of selling the land or any part thereof, sell the rents and 
profits of the entire estate for such term of time as will be 
sufficient to discharge the taxes and necessary intervening 
charges ; and in Connecticut, if the interest for a term of 

1 Ante, § 116. * Commings v. Holt, 56 Vt. 384. 

s Wall 0. Wall, 124 Mass. 65. ^ Ainaworth v. Dean, 21 N. H. 400. 
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years is sold, the sale shall be of the whole interest for a 
definite portion of said term. 

In New Hampshire the sale may be adjourned from day to 
day, and not exceeding three days in all, by a proclamation 
made at the place of sale. 

In Massachusetts the sale may be adjourned from time to 
time, not exceeding seven days in the whole, and notice of 
each adjournment shall be given at the time and place pre- 
viously appointed for the sale. In Rhode Island and Con- 
necticut the acyoumment may be had from time to time, 
there being no limit, and notice thereof should be given at 
the time and place previously mentioned in the notices. 

In New Hampshire and Massachusetts there are provi- 
sions in the statutes by which in the case of a failure to sell 
tha estate advertised to any person, it may be sold to the 
town. This can only happen, however, after one or more ad- 
journments of the sale. In New Hampshire on the last 
adjourned day the Selectmen may purchase the estate for the 
town for the amount of the taxes thereon. In Massachusetts, 
if the sale has been adjourned one or more times and no per- 
son appears to bid an amount sufficient to pay the taxes and 
charges, a public declaration of the fact is to be made by the 
CoUector, immediately after which, if no sufficient bid is 
made, the CoUet^tor shall give public notice that he shall, 
and that he then and there does, purchase on behalf of the 
city or town the said estate, but he shall not offer therefor 
any greater sum than the amount of the tax and costs and 
expenses. 

In Maine the municipal authorities may employ one of 
their own number or some other person to attend the sale for 
taxes of any real estate in which their town is interested, and 
bid therefor a sum sufficient to pay the amount due and 
charges, in behalf of the town. 
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In Massachusetts it is ftirther provided by statute that the 
Collector may if he chooses require au inunediate deposit by 
the purchaser of such sum as he shall deem necessary to 
insure good fEUth, in part payment of the purchase-money> 
and if the purchaser fails to make a deposit the sale shall be 
void and the estate shall be again offered for sale. 

In this same State, if the purchaser &ils to pay the Col- 
lector within twenty days the fuU sum offerod by him and 
receive his deed, the sale shall be void and the city or town 
shall be deemed to be the purchaser of the estate. 

§ 155. The Deed. — After making a sale of real estate the 
Collector or officer is next required to make a deed thereof to 
the purchaser, as the mere sale of land without a deed would 
not give the purchaser any color of title.^ 

In Maine, in the case of the sale of land of a resident 
owner, the deed is to be made withm four days after the sale, 
and delivered to the Town Treasurer, who is required to hold 
it for two years after the sale, and then, if the land is not re- 
deemed in that time, he may deliver it to the purchaser. In 
the case of sales of land of non-resident owners, the Treaa- 
tirer upon payment of the amount bid is required to execute 
a deed, but to keep it on file in his office for one year, if the 
owner does not sooner redeem, when it may be delivered, and 
if it is recorded within thirteen months after the sale no in- 
tervening conveyance or attachment shall affect the title. 

In New Hampshire the deed to the purchaser shall not be 
given until the expiration of one year after the day of the 
sale, and this means that the year must have fully expired ; as 
in one case where a sale was made upon May 4th in one 
year and the deed was made on May 4th of the next year, 
it was held that the deed was made too soon, that the year 
had not fully elapsed. No moment of time can be said to be 

1 Annan v. Baker, 49 N. H. 161. 
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after a day nntil that day has expired^ and a day is to be con- 
sidered as an indivisible point of time.^ 

In Vermont, if the land is not redeemed within one year^ 
the Collector in the case of a sale of land of a resident 
owner, and the Town Collector in the case of a non-resident 
owner, is to execute and deliver to the purchaser a deed of 
tiie property sold. 

In Massachusetts the deed is to be made by the Collector, 
and in order to be valid must be made and recorded within 
thirty days fiom the day of sale. 

In Connecticut the deed to the purchaser must be execu- 
ted within one week after the sale, and be lodged in the of- 
fice of the Town Clerk of the town, where it is to remain 
unrecorded for one year from the date of the sale, during 
which time the tax-payer or any person interested in the 
estate may pay or tender to the purchaser the amount paid 
by him, with twelve per cent interest, and upon such payment 
or tender the deed shall be delivered to the person making 
the payment or tender. If no payment or tender is made 
within the year the deed shall be recorded and have full 
effect. 

It seems to be well settled that a deed of a lot of land 
which has been sold for taxes, in order to be valid, must con- 
tain a full statement of the steps which have been taken in 
the sale, and must show that these steps were strictly in ac- 
cordance with the requirements of the statutes. In some 
States the form of deed is prescribed, and where that is the 
case such form must be faithfully followed. A Tax-collector's 
deed is the most unsatisfactory of all conveyances, as very 
slight inaccuracies or omissions have been held to make it 
void : as, for example, where a deed states that the whole of 

I Annan v. Baker, 49 N. H. 161 ; Bayley v. Bailej, ft GtBj, 506 ; Fuller a 
BoBBell, 6 Graj, 128. 
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a lot was sold without setting forth the fact that it was 
necessary to sell the whole ; ^ where a deed fails to show that 
nine months had elapsed before notice was given, and that 
notices were posted in the same manner as warrants for town 
meetings, and the length of time and manner of giving notice 
to the owner or occupant, and that an offer was made to sell 
a fractional part ; ^ where the deed was made, by A B, Treas- 
urer of the town of C, and was signed simply, '^ A B, Treas- 
urer ; '' ^ where a deed was made for one hundred acres of a 
certain lot, there being two hundred acres in the lot,^ although 
in this point it seems to have been held differently in Ver- 
mont; ^ where the place of residence of the grantee is omitted;^ 
where the deed did not state that fourteen days had elapsed 
after demand before advertising, and that the tax was not 
paid within the fourteen days ;7 and where the description of 
land was uncertain.^ These examples will be sufficient to 
illustrate how slight errors and omissions will be sufficient to 
render a Collector s deed invalid^ and to show that the great- 
est care and caution are necessary in drawing such a deed. 

The deed must be made to the highest bidder and cannot 
be made to any person who may be substituted for him.' 

§ 156. Certifloate or B«tanL — In Maine, New Hampshire, 
and Rhode Island, after a sale of real estate has been made 
for taxes, the Collector or officer making the sale is required 
to file a certificate or return' of his doings with the Town 
Gerk or Treasurer. 

In Maine, if the sale be of land of a resident owner, the 

1 Brookings v, Woodin, 74 Me. * Enowlton o. Moore, 13Q Mass. 

222. S2. 

^ Wiggin V. Temple, 73 Me. 380. ^ Langdon v. Stewart, 142 Mass. 

• Treat v. Smith, 68 Me. 394. 576. 

* SteyeDB v. Johnson, 55 N. U. 405. s ^odd v. Lnnt, 148 Mass. 322. 

> Sheaf e v. Wait, 30 Vt. 735; * Keeue v. Houghton, 19 Me. 368. 

Mins V. Catlin, 22 Vt. 98, 
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Collector is required within four days after the Bale to lodge 
with the Treasurer of his town a certificate, under oath, desig- 
nating the quantity of land sold, the name of the owner of 
each psurcel, and the names of the purchasers, what part of 
the amount was tax and what was costs and charges. And 
he is also required within thirty days after such sale to make 
a return, with a particular statement of his doings in making 
such sale, to the Clerk of his town. In the case of the sale 
of lands of non-resident owners in which the sde is made by 
the Treasurer, he is required within four days after the sale 
to make a record of his doings in reference thereto. 

In New Hampshire within ten days after any sale the Col- 
lector is required to deliver to the Town Clerk an account of 
the sale, with the charges, under oath, copies of the news- 
papers in which the advertisement was published, and the 
advertisement posted, with his affidavit that it was so posted, 
which are to be filed and recorded. An affidavit that the 
notices were posted up '^ the required length of time " will 
not be sufficient ; it should state the exact time when they 
were posted up.^ 

In Rhode Island the Collector is to make a return of all 
his doings, under oath, to the Town Clerk, within ten days 
after the sale. 

In Massachusetts, although no certificate or return is re- 
quired to be filed, evidence of the demand and of the notifi- 
cation which has been given may be secured by the Collec- 
tor's filing and recording in the Registry of Deeds of the 
county or district where the land lies, his own affidavit, or 
that of a disinterested person or a Deputy-collector, stating 
the demand of the payment of the tax, the person of whom 
and the time and manner in which it was made, and also a 
like affidavit of the posting and publishing of notifications of 

1 Nelson v. Pierce, 6 N. H. 194. 
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the sale, wiih a copy of the original adyertisement thereto 
annexed. As this will help make the title to the property 
more secure, it should be carefully attended to in all cases of 
sales of real estate for taxes. 

In Vermont the Collector is required, within thirty days 
from the expiration of the time for redemption, to deposit 
with the Town Clerk for record a list of the lands which 
have not been redeemed. 

§ 157. Land may be Taken. — In Massachusetts a Collector 
has power to take, for the city or town, the whole of the real 
estate taxed or assessed, if the tax is not paid within fourteen 
days after a demand of payment, and remains unpaid at the 
date of such taking. In such case he should proceed in the 
following manner : Make the demand in the same manner as 
upon the sale of real estate, and after waiting fourteen days, 
give three weeks' notice of his intention to take such land, by a 
notice in writing which must contain a substantially accurate 
description of the property to be taken, the amount of the tax 
assessed upon each parcel of property, the names of all owners 
known to the Collector, and the taxes assessed upon their 
respective lands. The notice must be served upon the owners 
or persons taxed in the same manner as summonses for wit- 
nesses are served in civil cases, or it may be served by publi- 
cation and posting, as required in cases of a sale. After the 
expiration of three weeks' time, he should make up a certifi- 
cate of the taking under his hand and seal, which should con- 
tain a statement of the cause of taking and a substantially 
accurate description of each parcel of land taken, the name 
of the person to whom the same was assessed and the amount 
of the tax thereon, and of the incidental costs and expenses 
to the date of taking, and annex thereto his own affidavit, or 
that of a Deputy-collector or disinterested person, of the 
service of the demand of payment and of the notices, with 
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copies thereof annexed, and file and record it in the Registry 
of Deeds of the county or district in which the land lies. K 
these steps have been accurately taken the title of the land 
will thereby vest in the town or dty subject, of course, to 
redemption according to law. 

§ 158. Axreft and Imprisonment — If the Collector cannot 
find any goods and chattels of the tax-payer upon which to 
leyy, he has authority to take the body of the delinquent and 
commit him to prison, where he may be detained until he 
pays the tax and charges, or is discharged by law. This 
remedy applies to all taxes, whether assessed upon real or 
personal estate, or upon polls.^ If such property is shown to 
the officer, upon which he may levy, he would have no right 
to arrest ; ' but in order to render him liable for making an 
arrest there must be at least a distinct offer of property, and 
a mere request to take property will not be sufficient.^ 

In Maine such arrest cannot be made until after the ex- 
piration of twelve days after a demand is made for the pay- 
ment, except in case where the Assessors think the person 
taxed is about to abscond ; and in Massachusetts the arrest 
cannot be made until fourteen days after such demand. 

The arrest is made in the same manner as in the case of 
arrest upon criminal process, by taking the person into custody 
and taking him to jail as soon as can reasonably be done.^ In 
making such arrest the Collector, if resisted or impeded in the 
exercise of his office, may require suitable aid, if such aid is 
necessary. 

Having arrested the person, the officer should deliver him 
to the keeper of the jail at the jaU, and at the same time 



1 RichardMrn 9. Boston, 148 Mass. * flint v. Whitney, 28 Vt. 680. 

508. ^ Batler v. Washbnin, 25 N. H. 

3 Lothrop V, Ide, 13 Gray, 93. 251 ; viSe post, § 163. 
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should give to the keeper a certificate or copy of the warrant 
as required in the statutes. 

In Maine and New Hampshire he must leave an attested 
copy of his warrant, with a certificate thereon of the sums 
which the person committed is to pay for tax and costs, and 
that he has arrested him for want of goods and chattels 
whereon to make distress. In Vermont and Connecticut the 
Collector is to leave with the jailer an attested copy of his 
warrant with his doings certified thereon.^ In Massachu- 
setts the Collector is required to give to the keeper a certifi- 
cate signed by him, setting forth that he has committed the 
person for non-payment of his tax for fourteen days after de- 
mand therefor, and for want of goods and chattels whereof 
to make distress, and also setting forth the amount which 
such person is to pay for the tax, interest, and charges. 

The leaving of the copy or certificate with the jailer should 
be done at the time of the commitment, or, at least, as 
soon thereafter as a man of ordinary business capacity exer- 
cising due diligence and despatch can perform the labor re- 
quired to do the act. In other words, he should do it just as 
soon as he can.^ This certificate to the jailer should contain 
all the facts necessary to justify the Collector in making the 
arrest and commitment.^ As has been before stated, the Col- 
lector's warrant is generally good until the tax is all collected, 
and an arrest can be made after the time specified in the 
warrant for the completion of the collection.^ 

A person so imprisoned may in some cases have the' 
benefit of the poor debtor process ; and in such case, if the 
person is discharged, the Collector is liable to the city or town 
for the amount of the tax unless he has committed the person 

1 Wilcox r. Gladwin, 60 Conn. 77. • Henry v. Tibon, 19 Vt. 447. 

3 Boardman v. GoldBmith, 48 Vt * BaBsett v. Porter, 4 Cosh. 488. 

403. 
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within one year after the tax was committed to him, if in 
Maine and Massachusetts, or within eight months after the 
tax became payable, if in Connecticut. 

§ 159. Suit at Law. — In addition to all the other remedies 
which have been described, in all the States excepfc New 
Hampshire a tax which is l^ally assessed is considered as a 
debt from the person taxed, either to the Collector or to the 
city or town in which it is assessed ; and this indebtedness 
can be enforced by a suit at law, in the name of the Collector, 
in all the States except Connecticut, where it must be brought 
in the name of the community in whose favor the tax is 
assessed. The action, however, cannot be maintained except 
in the particular cases in which such course i& authorized by 
statute ; ^ and in order for the Collector to maintain an action 
he must show a demand upon the defendant for the tax, so 
formal and explicit that the defendant would know that a 
suit might follow if he neglected to pay ; and merely sending 
him a written request to pay would not be sufficient.^ 

In Vermont the suit can only be brought in cases where 
the person taxed has no personal property in the State 
sufficient to pay the tax. 

In Massachusetts the suit may be brought for any tax 
which remains unpaid for three months aftier the tax is 
committed to the Collector; and when a person who is 
assessed for a tax dies, or becomes insolvent, before payment 
thereof, demand is to be made upon the executor or admin- 
istrator or assignee, who will be required to pay the same 
as soon as he acquires any funds ; and in default, he becomes 
liable himself, as if the tax were assessed upon him, and suit 
may be brought against such executor even aft;er the two 
years' limitation has expired.^ If any personal property held 

1 Crapo V. Stetson, 8 Met. 393. * Dallinger r. Dayis, Mass. Mid- 

* Parka V. Cresaey, 77 Me. 54. dlesex, April, 1889. 
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by any corporation or individnal as an accumulating fund for 
the future benefit of other persons has been duly assessed 
to such other persons^ and they neglect to pay for one year 
after the tax has been committed to the Collector, an action 
of contract may be maintained against the corporation or 
person holding the fond, as for his own debt 

§ 160. Betom of the Wanant — As a general rule, a Tax- 
collector's warrant is not a returnable process ; ^ but in one 
case in Massachusetts the Court said : '^ We have no doubt 
that, in the case of distraining goods, or arresting the body 
and commitment to jail, it is the duty of the Collector to 
make an official return of his doings, and that when properly 
made he will be entitied to the benefit of the same as prima 
fiacie evidence of the facts therein stated." ^ 

From this it would seem that it would be proper for the 
Collector who has been obliged either to distrain goods of any 
person, or to take his body, to make a return setting forth 
such proceedings and deliver it to the proper authorities 
upon completion of the collection of the tax. 

It has ahready been stated that such return is necessary in 
some cases of the sale of real estate for t^es. 

It is provided by statute in Massachusetts that every Col- 
lector of taxes shall make a return of lus warrant with his 
tax-Iist and aU his doings tiiereon at such time or times as 
the Assessors shaU require the same in writing. 

There are certain provisions in the statutes in some of the 
States in regard to the payment by the Collector of the 
moneys received by him. 

In Maine the Collector is required to exhibit his accounts 
to the municipal officers or Assessors once in two months ; 
in Vermont he is required, when requested in writing by a 

1 Hoitt V. fionihani, 61 N. H. 620 ; * Banard o. Gxmrw, 13 BCet 85. 

Howard v. Proctor, 7 Gzaj, 128. 
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majority of the Selectmen, to pay into the town treasury all 
moneys belonging to the town collected by him up to that 
time, and to submit his tax book and list to the Town Treas- 
urer for inspection and computation, and is liable to a penalty 
if he fadls to do so for ten days ; in Massachusetts the Mayor 
and Aldermen or Selectmen may require the Collector to ex- 
hibit to them once in every two months a true account of all 
moneys received for taxes committed to him and to produce 
to them the Treasurer's receipt for all moneys paid into the 
treasury by him ; and in Connecticut the Collector is required 
to pay over to the Town Treasurer on or before the fifth day 
of every month all moneys collected by him previous to the 
first day of the month, and at the same time deliver to the 
Treasurer a complete list of the names of the persons from 
whom the moneys were received, stating therein the amount 
of principal and interest paid by each person and the time of 
such payment, under a penalty of the forfeiture of his fees 
if he fails so to do* 

The Collector is required to pay over to the town all that 
he receives, and has no right to deduct therefrom his com- 
mission Of salary ; ^ but he is not accountable to the town for 
any money which was refused to be paid to him on the 
ground that he is not authorized to collect.^ 

It has been stated that defects in the warrant which is 
committed to the Collector may be a good ground for declin- 
ing to execute it ; but if the Collector receives money there- 
under, he must account for it tq the town.' 

1 BnuiBwick v. Snow, 73 Me. 177. • Orono v, Wedgewood, 44 Me. 

3 Lincoln v. Chapin, 132 Mass. 49 ; Tresoott v. Moan, 50 Me. 347. 
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CHAPTER X. 

CRIMINAL POWEBS AND DUTIEa 

S 161. General Soggestioiui. 

162. Power to Arrest. 

163. Arrest, How Made. 

164. Officer shonld make known his Aathoritjr. 

165. Officer may require Aid. 

166. Felonj and Misdemeanor, disting;aislied. 

167. Arrest under Wairant. 

168. Arrest without a Warrant 

169. Arrest without Warrant, Special Cases. 
17a Bail. 

171. Custody of the Prisoner. 

172. Execution of Sentence. 

173. Search Warrants. 

174. Fugitives from Justice. 

175. Suppression of Riots. 

176. Habeas Corpus. 

177. The Return. 

§ 161. General Snggeftteni. — All Sheriflb, Depnty-aheriflB, 
CofiBtableSy and other officers, whose duties are under con- 
sideration, besides the civil powers and duties which have 
been thus far considered, are required to see that the laws 
of the State are obeyed within their precincts, and also are 
required to prosecute all cases of violation of the laws whidi 
come to their knowledge. For this purpose they have cer- 
tain powers and are required to perform certain duties which 
will now be considered. 

For the purpose of arresting persons against whom com- 
plaints have been made for the violation of law, the several 
courts and justices of the land have authority to issue war- 
rants which are to be obeyed by any officer into whose hands 
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ihey may oomob While an officer may decline to make ser- 
vice of a civil process until his fees are |>aid or secni^ to 
him, he cannot decline to serve any criminal wairant or other 
proems. 

In all cases where an officer happens to view any act 
of violatmg the law he is in duiy bound to prevent such 
act if he can, and also to arrest the offender if the act 
be of a serious nature or one attended by a breach of the 
peace. 

If the offence is bailable the officer must of course allow 
the prisoner a reasonable opportunity to procure bail. 

Having tnade an arrest, either by virtue of a warrant, or 
without one upon view of an offence, the officer must within 
a reasonable and proper time carry the prisoner before the 
court to which the warrant is made returnable, or, if the 
arrest be made without a warranty before the court or justice 
having jurisdiction of the case. 

Having brought the prisoner before the court, and having 
made the proper complaint and return upon the warrant, 
the officer's duty is to retain the custody of the prisoner un- 
til the magistrate orders his disdiaige or his commitment. 

It is also a part of the duty of these officers to secure, if 
possible, the arrest and conviction of all persons who have 
committed crimes, especially such as are called felonies, and 
for this purpose they should make due investigation, and 
make complaint to the proper authority and obtain warrants 
for the arrest of the violators. 

They are not authorized to draw up the complaint or other 
process, but must submit the evidence they may obtain, tend- 
ii^ to show the guilt of the party against whom they seek 
the process, to the proper authority whose duty it is to de- 
cide whether a warrant should issue or not^ 

The officer, in the service of criminal as well as civil 
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process, is supposed to have no other motive than the 
preservation of the public wel&re and the public peace, and 
consequently he must exercise great caution that no unjust 
accusation or improper arrest be made by him. 

§ 162. Power to Arrest — The power to arrest in criminal 
cases exists in all officers known as peace officers. These 
include Justices of the Peace, Sheriffs, Deputy-sherifis, Coro- 
ners, Constables, District Police, Bailifls, Sergeants, Marshals, 
Policemen, and Watchmen. 

The precincts within which these officers may lawfully act 
vaiy somewhat in the different States. Generally speaking, 
the authority of Sheriffs, Deputy-sheriffs, and Coroners is 
limited to the county in which they are elected or appointed, 
and that of Constables, Policemen, and Watchmen to the 
town in which they are elected or appointed. In Maine, if 
a person charged with an oftence in any county, before or after 
the issuing of any warrant, escapes, removes, or is found out 
of it, an officer having a warrant may pursue and arrest him 
in any county.^ 

In New Hampshire any officer having a warrant for the 
arrest of any party may arrest him at any time and in any 
place.^ 

In Vermont a Sheriff may serve any process anywhere in 
the State, and a Constable may do the same if the town 
which elects him votes to give him that authority ; otherwise 
his authority is limited to the town.' 

In Massachusetts District Police have all the authority of 
Constables throughout the Commonwealth ; and Constables, 
where they have a warrant for the arrest of any party who is 
out of the town, may piusue and arrest him in any place in 
the Commonwealth.^ 

1 Me. Rot. St., cb. 133, $ 5. • Yt. ReT. Laws, §§ 849, 851. 

* N. H. Gen. LawB, eh. 254, § 9. « Mara. Pab. St., ch. 27, $ 1S2. 
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In Rhode Islaud Town Sei^geants and Constables have 
authority to act within their counties.^ 

The power of the officer to make arrests^ especially without 
warrant, is in general terms limited to his own precinct ; and 
sometimes an officer may be appointed for a particular por- 
tion of a town, and for a particular place, in which case his 
authority to act may be further limited to the particular place 
for which he is appointed ; but this would not necessarily mean 
that he could not act in the immediate vicinity. In one case 
in Massachusetts a Special Police officer was appointed at a 
certain theatre, and it was held that his authority under such 
appointment was not limited to the space within the walls of 
the theatre, but extended to the environs, so far as the special 
vigilance of the officer was required to keep the peace and 
preserve order among persons frequenting the theatre, and to 
shops, stores, and stands kept in the vicinity for supplying 
refi^hments.^ 

When an officer is armed with a warrant for the arrest of 
an offender he has authority to act outside of his county or 
precinct in some States, and may arrest the person charged 
in the warrant in any part of the State, and for such purpose 
would have the same authority as within his own precinct*^ 

For the purpose of preventing the commission of crime or 
a breach of the peace public officers may upon common prin- 
ciples, without any statutes authorizing it, make arrests and 
take and keep implements of crime. In many instances a 
private person may do the same.^ 

So long as a person is not guilty of any violation of law he 
has the right to enjoy his personal liberty and to be free from 
restriction. 

1 R. I. Pub. St., ch. 203, § 3. « Me. Rev. St., ch. 133, § 5 ; Mass. 

< Commonwealth v. Hafltings, 9 Pub. St., ch. 212, § 20. 
Met. 259. * Spalding v. Preston, 21 Vt. 9 ; 

In re Powers, 25 Vt. 261. 
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This rights however^ is necessarily subject to some excep- 
tions^ having reference to the common wel&re of society, and 
in certain cases any person may lawfiilly seize and detain 
another. It is justifiable to interfere in an affiray which en- 
dangers the lives of the combatants, to restrain a person who 
is fighting or doiog mischief, or disturbing a congregation, or 
has fallen in a fit, or who is so sick as to be helpless, or is 
unconsciously going into great danger, or who is so insane as 
to be dangerous to himself or others. But the mere fact that 
a man is insane does not authorize his arrest and confinement 
without a warrant if he is dangerous neither to himself nor to 
others. The detention of a person in such cases is justifiable 
only when the urgency of the case demands immediate inter-* 
vention, and is not justified simply by a desire to promote 
the welfare of another. It has its foundation in reasonable 
necessity and ceases with the necessity.^ 

No persons are exempt from arrest on criminal process. 
While attachments and arrests in civil suits cannot lawfully 
be made in any way to interfere with the proper execution 
of the laws of the land, no such rule is to be found in the 
service of criminal process, and while the officer acts in a 
lawful manner in making an arrest no person can claim to be 
exempt. Even a mail-carrier who is at the time engaged in 
the discharge of his duties may be arrested upon a criminal 
charge, although such arrest might interfere with the United 
States mail.^ 

• One who arrests another by l^al process or by other 
authority conferred upon him by law can only justify him- 
self by a strict compliance with the requirements of such pro- 
cess or authority. If he fails to execute or return the process 
as thereby required, or to do what the law requires him to 

1 Eeleher v. PutDam, 60 N. H. 30 ^ * Penny o. Walker, 64 Me. 430. 
Look V. Dean, 108 Mass. 116. 
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do in making the arrest, his whole justification faUs, and he 
would render himself liable to a civil suit for damages for 
false imprisonment*^ But if he acts in a lawful manner, in 
good faith, and with reasonable grounds for his belief or faith, 
he would not be liable criminally for making an arrest^ 

§ 163. Axretif How Kada — An arrest is made by taking a 
person into custody and lodging him in some safe place of 
detention* It is usually made by the officer^s laying his hand 
upon the person whom he has authority to arrest, accom- 
panied by the statement that he arrests him ; but it is not 
necessary that he should touch him.' It is only necessary 
that he take him under his control and that the person ar- 
rested recognize the authority of the officer and submit to iiJ 
But no arrest is made if the officer having a warrant reads it 
to the party and directs him to come around to the court in 
the morning, nor in a case where the officer shows the war- 
rant to the party, and such party then refuses and resists, and 
the officer leaves without taking the man. Submission to 
the authority of the officer is the principal part, and the offi- 
cer should compel such submission, and is authorized .fully to 
use all the force necessary to the accomplishment of that end. 
The officer has no authority to maltreat or abuse his pris- 
oner, but he should act firmly and with as much force as is 
necessary. 

An arrest may be made at any time and in any place. An 
officer having a writ commanding the arrest of a party who is 
a railroad engineer may lawfully stop a train of cars run by 
such engineer and make the arrest ; ^ and in Vermont it is 
provided by statute that when an officer holding in his hands 

1 PhillipB V. Fadden, 125 Maas. > Whitehead v. Keyes, 3 Allen, 495. 

198. * Mowry v. Chase, 100 Mass. 79. 

^ Commonwealth r. Cheney, 141 ^ St. J. & L. C. B. B. Co. v. Hunt, 

Mass. 102. . 60 Yt. 588. 
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papers for the arrest of any person has reason to believe such 
person is aboard a railroad train^ the conductor of such train, 
upon due notice from the officer, shall at any station where 
said train stops next prior to leaving the State, detain the 
train a reasonable length of time for the officer to examine 
and remove from the train such person sought to be arrested, 
and the conductor renders himself liable for a failure so to 
do.^ A person may be arrested even when he has taken 
refuge in his own house. " The maxim of law that ' every 
man's house is his castle,' is applicable to arrests in civil 
suits, and has not the effect to restrain an officer of the law 
from breaking and entering a dwelling-house for the purpose 
of serving a criminal process upon the occupant In such 
case the house of the party is no sanctuary for him ; and the 
same may be forcibly entered by such officer, after proper 
notification of the purpose of the entry and a demand upon 
the inmates to open the house and a refusal by them to do 
so." ^ In like manner, an officer who has a warrant against 
a person for a misdemeanor, and who has reasonable cause 
to believe that such person is in the dwelling-house of a third 
person, after notifying such third person that he has a wai^ 
rant against a person in the house, and upon demanding en- 
trance is refused, has the right to enter the outer door by 
force for the purpose of serving the warrant, although he 
failed to notify the owner of the house who the person is 
whom he wants upon the warrant, no inquiry having been 
made thereto, and although in fact the person sought for is 
not in the house.^ 

§ 164. Officer should make known his Authority. — If the 
officer be one who is not generally known as such, it is his 
duty to make known his official capacity, and any person 

1 Vt. Laws 1886, No. 54. > Commonwealth v. Rejiiolds, 1^ 

> Barnard v. Bartlett, 10 Cosh. 501. Mass. 190. 
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would be justified in resisting any interference with his liberty 
until informed of the official character of the person who is 
attempting to restrain him.^ 

But if the officer is one whose official character is known, 
as, for instance, a policeman in a city, he need not do any- 
thing to make himself known ; his badge and uniform would 
give all persons sufficient notice of that fact.^ 

An officer is also bound, upon request of a party whom he 
has arrested, to make known to him the cause for which he 
is arrested, and if such arrest is by virtue of a warrant, he is 
bound to exhibit the warrant for the perusal of the prisoner ; 
but he is in no case required to part with it out of his own 
possession, for that is his justification.^ 

He is not, however, bound to exhibit his warrant and read 
it to the prisoner before securing him if he resists. '' When- 
ever an officer by virtue of a warrant directed to him and 
placed in his bands for service arrests the party against whom 
it has been issued by a court of competent jurisdiction, the 
law imposes duties upon each of the parties which they are 
respectively bound to observe. The officer is to explain the 
cause for which he makes the arrest ; to state the nature 
and substance of the process which gives him the authority 
which he proposes to exercise ; and if it is demanded of him, 
to produce and exhibit it to his prisoner for his perusal that 
he may have no excuse for resistance. 

" On the other hand, the accused is required to submit to 
the arrest, to yield himself immediately and peaceably into 
the custody of the officer, who can have no opportunity until 
he has brought his prisoner into safe custody to make him 
acquainted with the cause of his arrest. These are obviously 

1 State V. Phinney, 42 Me. 384. 108 Mam. 426 ; Ward v. GreeD, 11 

* Commonwealth v. Irwin, 1 Al- Conn. 455. 
len, 587 ; Commonwealth v, Tobin, ' State v. Phinney, supra. 
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succesBive steps. They cannot all occur at the same instant 
of time. The explanation most follow the arrest^ and the 
exhibition and perusal of the warrant must come after the 
authority of the officer has been acknowledged and hb power 
over his prisoner acquiesced in." ^ 

§ 165. OlBoer may require Aid. — Any officer in the execu- 
tion of the duties of his office in criminal cases may require 
suitable aid, for the purpose of preserving the peace, and 
for apprehending and securing any person for a breach there- 
of, or upon a warrant, and when an officer asks any person 
present for such aid it. is the duty of the person so requested 
to render it, and if he refuses he will render himself liable to 
arrest and fine for such refusal^ 

If any person resists an officer in the execution of a lawful 
warrant or in the lawful performance of his official duties, 
the officer would be justified in arresting him at once, pro- 
vided it be done in substantially the same transaction.^ 

An officer cannot delegate any other person, who is not 
an officer, to make an arrest for him in his absence, but he 
may authorize another to act with and assist him in his pres- 
ence in taking a person into custody.^ 

§ 166. Pelony and Xisdemeaner, IMstingniihed. — All crimes 
are in general divided into two classes, namely, felonies and 
misdemeanors. This distinction is somewhat arbitrary, but 
has come to be well settled in the law. A felony is a crime 
which may be punished by death or imprisonment in the 
state-prison ; and this includes all crimes which are punish* 
able in the alternative, either in the state-prison, jail, house 
of correction, or by a fine.^ All other crimes are included in 

^ Commonwealth v, Cooley, 6 * Leddj d. Crossman, 106 Man. 

Gray, 350. S37. 

^ Me. Rer. St., ch. 80, § 96 ; N. H. ^ Commonwealtli v. Field, 13 Mass. 

Oen. LawB, ch. 254, § 2 ; Y t. Rer. Laws, 821 . 
§ 2587 ; Mass. Pah. St, ch. 25, $ 18. • State v. Maybenj, 46 Me. 218. 
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the term '' misdemeanors." It is important for the officer to 
have this distinction well in mind, as the right to arrest 
except upon view of an offence^ and unless the officer has a 
warrant, is limited generally to cases of felony. 

It is not practicable to enumerate all the crimes which are 
felonies in the different States, but the following are some 
of the more common and those which the officer will most 
Ukely meet : treason and misprision of treason ; murder, man- 
slaughter, and assault with intent to murder; duelling and 
challenging another to fight a duel ; prize fighting and aiding 
in such fight, whether within or without the State ; maiming, 
assault with intent to maim ; robbery and assault with intent 
to rob ; rape and assault with intent to commit rape ; sexual 
intercourse with female of tender years ; blackmail ; kidnap- 
ping ; burning dweUing-house and other buildings, and wood, 
fences, grain, trees, and also insured property for the purpose 
of defrauding the insurance companies ; burglary ; breaking 
and entering buildings, ships, and vessels with intent to com- 
mit crime therein ; making or having burglar's tools ; larceny 
fix)m the person ; larceny of property, excepting such as is of 
slight value ; receiving stolen goods ; embezzlement > issuing 
ill^al certificates of stock ; false pretences ; any gross fraud ; 
foigery of written instruments and bank-notes and uttering 
the same ; having in possession counterfeiter s tools and coun- 
terfeit money; removal or fraudulent alteration of public 
records ; perjury and subornation of perjuiy ; bribery and at- 
tempt to bribe and the acceptance of a bribe ; escape from 
prison ; aiding escape and rescue ; abduction and seduction for 
purposes of prostitution ; adulteiy ; polygamy ; incest ; aboiv 
tion and attempt to procure abortion ; crime against nature ; 
concealing death of bastard child ; obstructing railroad and 
endangering the lives of passengers; and, in some States, 
being a tramp. 
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§ 167. Arrest under Warrant — A warrant lawfully issued 
is to be obeyed by every officer into whose hands it comes, 
within his precinct. The command of the warrant is to take 
the body of the accused and bring him before some court 
or magistrate therein designated. This command must be 
strictly followed; and in some States it is provided by statute 
that the officer shall not be allowed to make return upon the 
warrant that he cannot execute it^ 

He has authority to make service of such warrant at any 
time and in any place, and for this purpose can enter any 
house or building by force, if necessary, only before making 
such forcible entiy he must demand admittance for the 
purpose of serving the warrant. 

Of course, when an officer makes an arrest by virtue of a 
warrant, he must have the warrant with him at the time ; 
and it will not be sufficient if another officer, who is not 
present at the time, has the warrant, or that the officer him* 
self has it at home or in the pocket of another coat. 

If the offender against whom the warrant is issued escapes 
into another county, the officer to whom the same is addressed 
and delivered may pursue and arrest the defendant in any 
county in the State in which he may be found ; and for that 
purpose the officer usually has the same authority as in his 
own county.^ The officer would have no authority to act as 
such outside of the State. 

In Massachusetts there are provisions in the statutes by 
which a court or magistrate can, in certain cases, instead of a 
warrant, issue a summons to the person charged commanding 
him to appear at the court, or before the magistrate, at a cer- 
tain hour, day, and place, which are specified in the summons. 
When such a summons is received by an officer for service, it 

1 Vt. Rev. Laws, § 2588. Gen. Laws, ch. 254, § 9 ; Vt. Key. 

3 Me. Rev. St., ch. 80, § 54 ; N. H. Laws, $ 2588 ; Conn. Gen. St, { 690. 
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is to be served by giving to the accused in hand^ or by leaving 
at his last and usual place of abode, a true and attested copy 
thereof, at least twenty-four hours before the hour specified in 
the summons for the appearance of the defendant.^ 

§ 168. Arrest without a Warrant — In Maine, New Hamp- 
shire, and Connecticut an officer is authorized to arrest and 
detain any person whom he may see committing any crime or 
breach of the peace, or violating any law of the State, or or- 
dinance, by-law, or police regulation of the town ; and in 
Connecticut he is authorized to make such arrest on the 
speedy information of others.' 

In the other States an officer may arrest without a warrant 
any person whom he finds committing any crime which is a 
felony, or from which a felony is likely to ensue, or a mis- 
demeanor which involves a breach of the peace, or which 
tends to produce such breach of the peace. A breach of the 
peace consists in an affray, or assault, or general disturbance 
of the public peace and quiet' But if the officer is not 
present and does not see the offence or crime committed, his 
right to arrest without a warrant will depend upon the nature 
of the crime which has been committed If the crime was 
a felony, any person may lawfully arrest one guilty thereof, 
with a view to bring him before a magistrate. There is this 
difference, however, that a private person who arrests another 
upon a charge of felony does it at his peril of being able to 
prove that the felony has been committed by the person whom 
he has arrested ; ^ but if a Constable, or other peace officer, 
arrests a person, without a warrant, for a felony, he is not 
bound to show in his justification that the person arrested 

1 Mass. Pab. St., ch. 212, $ 17. * Commoawealth v. Tobin, 108 

s Me. Rev. St., ch. 133, § 4 ; K. H. Mass. 426. 
Gen. Laws, ch. 254, § 3 ; Conn. Gen. ^ Rohan v, Sawin, J& Cush. 281. 

St., § 2002. 
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committed the felony; but if he suspects one on his own 
knowledge of facts^ or upon beta commumoated to him by 
others, and thereupon he has reasonable grounds to believe 
that the accused has been 'guiUy of felony^ the arrest would 
be lawfuL^ It seems that by common law an officer has au- 
thority to make arrests upon reasonable grounds of suspicion 
that a felony has been committed ; and if that suspidon van- 
ishes he may discharge the person arrested without bringing 
him before a magistrate.^ 

No officer nor any other person has the right to arrest any 
one without a warrant for a misdemeanor which has occurred 
in the ;>a8t.* 

If the officer has the opportunity to submit to a magistrate 
the facts which come to his knowledge and obtain a warranty 
it is better for him to do so in all cases ; but in the majority 
of the larger offences it is desirable that an arrest should be 
made as soon as possible^ and the question of the necessity 
of immediate airest, in order to prevent the escape of a 
person charged with a felony, is one upon which the officer 
must act under his official responsibility, and is not liable to 
review elsewhere.^ 

In Vermont, Massachusetts, and Rhode Island there are 
provisions in the statutes authorizing an arrest without war- 
rant in cases of certain misdemeanors which do not necessarily 
amount to a breach of the peace, which will be enumerated 
in the following section. 

§ 169. Arrests without Wanant; Spedal Cases. — Vermont 
A child not attending school may be taken by the proper offi- 
cer and carried to the school and ddivered to the teacher. 

An intoxicated person who is in such a state as to disturb 

1 Commonwealth v, Carey, 12 * Commonwealth v, Carey, tHpra, 

Cnih. 246. « Bohan v, Sawin, 5 Cuah.'28l. 

* Borke v. Bell, 36 Me. 817. 
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the public or domestic peace or tranquillity may be arrested 
and kept until sober, and then oompUunt may be made against 
him. Any fishwarden may arrest any peraon whom he finds 
violating any fish law. Tramps, persons assembled in dis- 
turbance of the peace, persons disturbing religious and camp 
meetings, and all persons guilty of cruelty to animals may be 
arrested without warrant by any officer who yiews the offence. 

Massachusetts. Watchmen have authority in the night- 
time to arrest all disorderly persons, to disperse any assembly 
of three or more persons, and to examine all persons abroad 
whom they suspect of any unlawful design, and if such per- 
sons do not give a satisfactory account of themselves to arrest 
them. 

All disorderly persons upon the cars or steamboats or upon 
tlie property of any steamboat or railroad company may be 
arrested without a warrant by any railroad police officer and 
delivered to any regular officer. 

Persons may also be arrested without a warrant for the 
following offences committed in the view of the officer mak- 
ing the arrest : Violating by-laws of towns or ordinances of 
cities in reference to the use of the highways ; cruelty to ani- 
mals ; participating in or being present at a dog-fight ; drunk- 
enness in a public place, or in any place if it be accompanied 
with a breach of the peace or with disturbance of others by 
noise ; violation of by-law or ordinance in reference to driving ; 
gambling in railroad cars or steamboats or other public con- 
veyance or near the grounds of any public gathering ; illegal 
liquor selling ; malicious misdiief on the Lord's Day ; throwing 
missiles at railroad cars ; corruption of water supply; and wilful 
trespass on improved land after notice has been posted up. 

All tramps, vagabonds, vagrants, known pickpockets, 
thieves, or burig^ars, who are found prowling around, are 
liable to be arrested at any time. 
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Rhode Island. Any special Constable who is appointed to 
attend any school or other meeting lawfully assembled to 
prevent disturbance^ may arrest and detain for not more than 
six hours any person making a disturbance, and also at the 
request of authorities at railroad and steamboat landings may 
arrest any person making disturbance at such station or land- 
ing. Persons may also be arrested without a warrant for 
violation of the liquor laws, for fighting birds or animals, for 
offences against oyster fisheries, and for carrying away grow- 
ing fruit and vegetables. 

Connecticut. In addition to the general rule already no- 
ticed in this State, there are special provisions in the statutes 
authorizing the arrest without a warrant of all tramps and 
vagrants, truants and vagrant children, all vagrant girls, all 
persons committing malicious injury in buiying-grounds, boys 
escaping from the reform school, and by the owner of land 
of all persons committing any trespass thereon. 

§ 170. Bail — It is the right of any person arrested for any 
crime except treason and murder to be released from cus- 
tody upon giving proper surety or bail for his appearance 
before the proper court at the proper time, and an officer 
who has arrested any person for any offence which is bailable 
must allow such person a reasonable opportunity to procure 
such bail. It would be his duty to send for such sure- 
ties as the prisoner might request, and then take the pris- 
oner and the sureties before some person authorized to 
take bail. 

In Maine, New Hampshire, and Massachusetts, if a person 
is arrested for a misdemeanor in a county other than the one 
where the offence was committed, he may be taken before a 
magistrate in the county where arrested and may j^ve bail 
before such magistrate for his appearance before the proper 
court in the proper county ; but if the arrest is for a felony 
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the prisoner should be taken to the county in which the 
offence was committed and be allowed to give bail in that 
county. 

In Massachusetts a person arrested may^ instead of fiimish.- 
ing sureties, deposit the amount of tho bail in money with the 
authority taking the baiL 

The persona who are authorized to receive bail include the 
Justices of the several courts, and Justices of the Peace who 
are authorized to try criminal cases, and Bail Commission- 
ers, and in Connecticut County Commissioners. A person 
charged with murder cannot^ as. a general rule, be admitted 
to bail except by a Justice of the court authorized to tiy the 
case, which is usually the highest court of the State. 

In Rhode Island it is further provided that the ofiences of 
treason, murder,, robbery, rape,, arscm^ or bm^lary, are not 
bailable except by the Supreme Court or one of the Justices 
thereof, or by the Court of Common Pleas when an indict- 
ment for the offence has been found in that court 

Upon a person being admitted to bail he is considered in 
law as having been delivered into the custody of the persons 
who are his sureties, and they have authority to keep him 
in actual custody, or to let him go at large, and if they have 
done BO, they have authority to take him again at any time 
and in any place, whether in the same State, or in another 
State, or even in a different country. Having the prisoner 
in their custody, they may relieve themselves from further 
liability at any time before de&ult on their recognizance, by 
surrendering the prisoner into court or delivering him to the 
jailer in the county where the prisoner is to appear, and at 
the same time delivering to the jailer a certified copy of the 
recc^nizance. A jailer is required to receive such prisoner 
and detain him, and admit him to bail again if proper bail is 
offered. In New Hampshire, in addition to the copy cf the 

18 
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recognizance^ the bail is required to file a certificate that he 
has committed the prisoner in discharge of his liability as 
bail^ and also to give written notice to the Attorney-General 
or the Solicitor for the county. 

§ 171. Custody of the Prisoner. — It is the duty of an offi- 
cer who has arrested a person, either with or without a war- 
rant, to carry him as soon as possible before some authority 
who has cognizance of the crime charged, generaUy before 
the same magistrate or court from whom the warrant issued, 
and to make the proper complaint and return upon the war- 
rant^ And the officer is required to keep his prisoner in safe 
custody if he is not admitted to bail, but he is not at liberty 
to abuse or maltreat him in any way. A person under arrest 
has certain rights which must be respected. An action lies 
for the malicious abuse of lawful process civil and criminal. 
If alter arrest upon any process the person arrested is sub- 
jected to insults and indignities or treated with cruelty, de- 
prived of proper food or otherwise treated with oppression 
and undue hardship, he has an action against the officer and 
against others who may unite with the officer. The most 
frequent form of improper treatment is by working upon the 
fears of the person under arrest for the purpose of extorting 
money or other property from him or of compelling him to 
sign papers or to give up some claim.^ It is not uncommon 
for an officer having a person under arrest, especially upon 
suspicion, to question him in the hope of obtaining a con- 
fession. It is at least doubtful if the officer would be justi- 
fied in so doing, and all confessions or admissions obtained 
in answer to interrogatories propounded by the officer are 

1 Me. Rev. St., ch. 133, § 9 ; N. H. * Page v. Ciuhiiig, 38 Me. 523 ; 

Gen. Laws, ch. 254, § 4 ; Mass. Pub. Carleton v. Taylor, 50 Vt. 220; 

St., ch. 212« § 25; Barke v. Bell, 36 Wood v. Graves, 144 Mass. 365. 
Me. 321. 
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viewed with great Buspicion by the courts, and are not ad- 
mitted unless it appears that they were freely and voluntarily 
given by the prisoner, with a knowledge on his part that they 
might be used against him. An officer holding conversation 
with his prisoner should be particularly careful not to make 
any promises of any kind, nor any threats, which could in 
any possible way be construed as an inducement to him 
to confess ; and perhaps he ought to go even further* and 
remind the prisoner that what he may say in reference to 
the matter will be used in evidence against him before the 
court 

An officer who has made an arrest without a warrant is in 
duty bound to make a complaint, and if he does not do so 
will be liable to the party arrested in a suit for damages. 
This, however, is for the protection of the party arrested, and 
if he is wiUing to waive it and to release the damages to 
which he might be entitled, there is no reason br between 
himself and the officer why he should not be permitted to do 
so. If the prisoner requests and consents to his discharge 
and intends thereby to release any claim for damages, and 
such agreement is fairly and intelligently made, the officer 
will not be liable for not making a complaint*^ In case an 
officer, having arrested a person, intends to release him he 
has no authority to prolong the imprisonment beyond the 
doors of the lockup, nor would he have any right to take his 
prisoner to the cars and release him there for the purpose of 
sending him out of town.^ If an officer has arrested an in- 
toxicated person while guilty of disorderly conduct and 
releases him upon his promise to go directly home, he may 
lawfully retake him upon his going into a bar-room before 
he is out of the officer's sight. The officer has the right to 

1 Caffrej v. Pragan, 144 Man. > Bath v. Metcalf, 145 Mass. 274. 

294. 
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name reasonable conditions upon which he will release the 
prisoner^ and if they are not complied with he may retake 
him.^ 

The officer's custody of a prisoner whom he has arrested 
and brought before a court for trial does not cease until the 
prisoner has been dischai^ged or a warrant of commitment 
made out.^ 

§ 172. EKecution of Sentence. — Upon the termination of 
criminal proceedings against any person, if he is found guilty 
and sentenced, process is issued from the court for the pur- 
pose of carrying the sentence into effect, and any officer to 
whom this process comes is required to obey its commands 
literally. 

If the command is to collect fine and costs, and in default 
thereof to commit to jail or house of correction or to any 
other place of detention, the officer should detain the person 
in custody until the fine is paid ; and if not paid at once he 
should deliyer him to the jailer at the jail and at the same 
time give the jailer an attested copy of the mittimus or other 
process by virtue of which the commitment is made, with a 
copy of his return thereon. 

If the command be simply to commit to the jail, then the 
officer has no duty except to deliver the person as soon as 
he can to the jailer. The law in reference to commitment 
was considered at length under the head of Arrest upon Civil 
Process, to which reference should be made.^ 

If the command be to commit to the state-prison, the per- 
son so sentenced should be delivered to the warden of the 
prison, either at the jail or at the prison as the statutes of 
the State may require. 

If a prisoner is sentenced to death, it is the duty of the 

1 Commonwealth v. HastingB, 9 Met. 259. 
' Coramonwenlth v, Morifaan, 4 AUen, 586. 
• Vide anU, { 131. 
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Sheri£f hitnsdf to be present and see that the sentenoe is 
executed^ unless he is prevented bysiokfiess or other unavoid- 
able casualty. He is also required to have present a certain 
number of his deputies, and to invito certain other persons, 
which are specified in the statutes of each Stato. 

§ 173. Searbh Warraata — Warrants may be issued by 
courts and magistrates, upon oath of any complainant, for 
the purpose of searching for certain articles, among which 
may be mentioned property which is alleged to have been 
stolen, embezded, or obtained by false pretonces ; counterfeit 
coin, forged or counterfeit bank bills, and tools and materials 
for such counterfeiting ; gaming implements and apparatus ; 
obscene books, pictures, %ure8, and descriptions ; lottery 
tickets, or materials for a lottery which is not authorized by 
the laws of the State; and intoxicating liquors which are 
alleged to be k^ for sale contrary to law. 

Search warrants must contain a description of the place 
to be searched and of the property for which the search is 
to be made ; and an oflBoer to whom such warrant comes is 
required forthwith to make searcb of the premises described, 
and if any of the property named in the warrant is found 
tiherein, he should take the property and the person in whose 
possession it is found, and carry them before the proper court, 
and return the warrant at the same time. 

The property which is seized must be kept under the order 
of the Court so long as may be necessary for the purposes of 
justice, and then returned to the owner or destroyed, as the 
Court may order. 

An officer has no authority to make search of any place 
which is not specified in the warrant, nor has he any right 
to take any other artides which he may find, except such as 
are named in the warrant 

Search warrants, like other criminal processes, may be served 
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on any day/ but should be served in the daytime unless they 
expressly authorize search in the night-time. 

§ 174. Fugitiyes from Justioa — A person charged in any 
State with treason^ felony, or other crime, who shall flee from 
justice and be found in another State, shall, on demand of 
the executive authority of the State from which he fled, be 
delivered up to be removed to the State having jurisdiction 
of the crime.^ 

To constitute a person a fugitive from justice of a State it 
is sufficient that the person there charged with crime has gone 
beyond its jurisdiction, so that there has been no reasonable 
opportunity to prosecute him, since the facts were known ; 
and it' is immaterial that he has gone to the place of his 
domicile. In one case the person chaiged with crime was a 
resident of Massachusetts, but committed the crime in the 
State of Maine and afterward returned home; and it was 
held that she was a fugitive from justice.^ 

The demand which is made by the Governor of one State 
upon the Governor of another State for the delivery of a 
fugitive from justice is commonly called a requisition ; and 
some formality is to be observed in order to obtain such 
requisition. Generally the method to be pursued is as fol- 
lows : A complaint is made to the proper authority and a 
warrant obtained for the arrest of the party chaiged ; a certi- 
fied copy of the complaint and warrant is obtained from the 
court or authority issuing the same, to which must be annexed 
affidavits of witnesses going to prove the commission of the 
offence, and also proof that the person charged is in another 
State, and in what place in that State. These copies and 
affidavits are then to be submitted to the Governor, by whom 
they are submitted to the Attorney-General ; and if found 

1 Wright V. DresBol, 140 Mass. > U. S. Const., art. W. $ ii. 

147. » KingsbaiT's Case, 106 Mass. 2SS. 
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correct, and if the Executive is satisfied that the crime is of 
sufficient importance, he will issue his requisition upon the 
Governor of the State in which the fugitive is found, and 
in the same document appoint a certain person as an agent 
to present the demand and to receive the fugitive. 

This demand is to be presented to the Governor of the 
second State, whose duty then would be to issue a warrant 
directing the arrest of the person charged, and the delivery 
of him to the duly appointed agent. 

The warrant of the Governor for the surrender of the 
fugitive is conclusive that the demand is right and ought to 
be complied with.^ 

In some States there are provisions in the statutes to the 
effect that a person arrested as a fugitive shall not be de- 
livered up until he has been notified of the demand for him 
and an opportunity given him to apply for a writ of habeas 
corpus, if he claims that r^ht within twenty-four hours after 
such notice.^ 

§ 175. Suppression of Bioti. — All peace officers are re- 
quired to see that all riotous and disorderly assemblages of 
persons are dispersed, and the public peace maintained and 
preserved. 

In case of such assemblages it would be the duty of an 
officer, upon being informed thereof, to go as near as he can 
with safety to the unlawful assembly, and, in the name of the 
State, command the people present immediately to disperse 
themselves, and peaceably to depart to their habitations, or to 
their lawful business, under penalty of arrest. This is some- 
times called '^ reading the riot act ; " and any person present 
refusing to obey the command may be arrested and detained 
until he can be properly brought before a court. 

^ Eingsbary'B Case, 106 Mass. 223. Mass. Pab. St., ch. 218, § 4; Conn. 
« Vt Key. Laws, SJ 1767-1772; Gen. St., { 1674. 
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§ 176. Habeas Ooipiu. — The writ of habeas carpus^ which 
may be issued by the Justices of the courts^ aod in some 
cases by Justices of the Peace^ is directed to an officer 
or person who has another person in his custody, and com- 
mands such officer or person to produce the person detained 
before the proper authority, which is named in the writ, in 
order that due inquiry nugr be made to ascertain if he is 
lawfully held in custody. 

Such writ usually is not served by an officer upon the 
person to whom directed, but is delivered directly to such 
person, who is obliged to receive it and forthwith to obey 
the commands therein contained ; that is, he should take the 
person detained by him as soon as he can before the Justice 
or Court named in the writ, and at the same time make a 
return upon the writ, which return must set forth the au- 
thority by which such detention is had,' and if it be by virtue 
of any precept or process, a copy of such process should be 
annexed to the return.^ Any person, to whom such writ is 
directed, revising to receive it or to obey its precepts^ does so 
at his peril. 

After the prisoner is brought before the Justice or Court, 
and the return of the writ is made, the Justice or Court will 
make an examination of the case and make such order in 
reference to the further custody of the prisoner as may be 
legal and proper, and such further orders are to be obeyed. 

§ 177. The B0tanL — An officer who has served a warrant 
of any kind in a criminal proceeding should make his return 
upon the same, and deliver it as soon as possible to the 
authority from whom it issued. This return, like that in d?il 
process, should state in detail what has been done by the 
officer. 

If an arrest was made and the prisoner was admitted to 

^ See Foims, page 899. 
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bail; it should be so stated. If the process be a search war- 
ranty it should state that the premises described in the warrant 
were searched ; what was found therein, if anything ; and if 
nothing, that fact should be stated; and that the articles 
found and the person in whose possession they were found 
are brought before the Court. If the process be a mittimus 
for the execution of a sentence, the return should show that 
the person named in the mittimus was delivered to the proper 
officer, and that a copy of the mittimus attested by the officer 
was deUvered with Ute prisoner. 
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CHAPTER XL 

FOBMS AND PBEOEDEKTS. 

§ 178. General Saggestions. 

179. Serrice of Stiinmona. 

180. Service of Attachments. 

181. Service of Executions on Personal Property. 

182. Service of Executions on Real Estate. 

183. Arrests. 

184. MiscellaneoQB. 
186. Tftx-ooUectors. 

§ 178. General Snggestioiit. — It baa been frequently sug- 
gested in tbe preceding pages tbat an officer sbould be care- 
ful to make a proper return of all his acts in the service of 
legal process ; and the same remark might be made in refer- 
ence to all certificates, notices, bonds, or other written 
instruments which he is called upon to make or to accept. 
It is true that he is not held to the same degree of strictness 
which would be required of a person who is learned in the 
law, and that the courts will give effect to all returns, though 
inartistically drawn, provided sufficient appears therein to 
enable them to determine what acts were performed by 
the officer; and inaccuracies in speUing or in grammatical 
construction will not affect the validity of the acts done, 
or of the return which is made thereof. If errors occur in 
the returns as made, in some cases the officer can amend 
his return ; but this can only be done by obtaining leave 
of the court to which the process has been returned, and 
this leave will not be granted in any case in which it ap- 
pears that the rights of other persons than the parties to the 
action may possibly be injuriously affected. 
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The return which is made upon a legal process becomes a 
matter of public record, and often determines the rights of 
parties to property or to personal liberty. From these con- 
siderations it is evident that an olBicer should endeavor, as far 
as possible, to make all his written instruments, and espe- 
cially his returns, accurate in all particulars. 

As a general rule, an officer in making a return of service 

* 

of legal process, after giving the name of the county, and the 
date, should state in detail everything which he has done in 
such service, and in the order of performance, sign his name 
thereto, with the title of his office, and also add a detailed 
statement of his fees. The following are suggested as suit- 
able forms and precedents for the use of officers in making 
returns, notices, bonds, and other written instruments con- 
nected with the service of process. In these forms the letters 
A. B. will be used to designate the creditor or plaintiff, C. D. 
the debtor or defendant, T. S. the trustee or garnishee, D. S. 
the sheriff or officer making the service, and the dates and 
names of counties, towns, etc., will be left blanL 



§ 179. Service of Summons. 

1. Hetum on Writ of Summone, 

ss. [Date.] 

By virtue of this writ I have this day summoned the within- 
named C. D. to appear at court as within directed by reading 
this writ to him in his presence and hearing \or^ by delivering 
to him in hand a true and attested copy of this writ, or^ by 
leaving a true and attested copy of this writ at his last and 
usual place of abode]. 

Fees. D. S. 

DeptUy^sheriff or Constable, 
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2. Jtetuman Writ of Summaiu in Vermont. 

88. [Date.] 

By virtae of this writ I have this day sammoned the within- 
named C. D. to appear at court as within directed,^ bj leaving at 
the house of his usual abode, with E. F., a person of sofiSclent 
discretion, then resident therein, a true and attested copy of this 
writ and of my return thereon. 

Fees. D. S. 

Deputjf-^heriffi 

If no person of Buffidmt dtBcreiion is found therein the 
return should be varied efter the^ as follows : — 

By leaving at the house of his usual abode a trae and at- 
tested copy of tiik writ and of my return thereon, and there 
being no person there then resident therein of sufficient dis- 
cretion, I left the said copy [here state Uie manner in v^uA 
the copy was l^; as, for example^ hy taehing U upon the 
wUside of the principal door of the house]. 



8. Itettam on Writ of Summons Sensed hy Copy tq>on a 

Tenantj Agents or Attorney. 

ss. [Date.] 

By virtue of tlus writ I have made diligent search for the 
within-named C D., and Ibr his last and usual place of abode, 
but could not find him, nor could I find that he had any last and 
usual place of abode within this State ; I therefore summoned 
the within-named C D. to appear at court as within directed by 
delivering to £. F., agent of the said C. D., a true and attested 
copy of this writ. 

Fees. D. S. 

Deputy^eriff, 
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4. lietum on Summons Served on more than One Defendant. 

ss. [Date.] 

By virtoe of this writ I haye tMa day sammoned the within- 
Damed C. D. and E* F. to appear at court as within directed by 
reading this writ to each of them in their presence and hearing 
[or, by delivering to each of them in hand a trae and attested copy 
of this writ ; or, by leaving a true and attested copy of this writ 
at the last and usual place of abode of each of the said defend- 
ants ; or^ by delivering to the said G. D. in hand a true and 
attested copy of this writ| and by leaving at the last and usual 
place of abode of the said £• F. a true and attested copy of this 
writ]. 

Fees. D. S. 

^ IkptUysheriff. 



5. Hetum on Writ of Summons against a Corporation. 

ss. [Date.] 

By virtue of this writ I have this day summoned the within* 
named C. D. Company to appear at court as within directed by * 
delivering to £• F., the agent [^or other officer] of the said cor- 
poration, a true and attested copy of this writ. 

Fees. D. S. 

Deputy^heriff, 

In case the service is made upon a member, there being no 
officer found, the above form should be varied from the * to 
read as follows: — 

Delivering a true and attested copy of this writ to E. F., a 
member of said corporation^ there being no clerk, cashier, 
secretary, agent, or other officer having charge of their busi- 
ness found within said county. 
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6. jRetum on a Writ of Summons against a Municipal Cor* 

poration in Massachusetts. 

ss. [Date.] 

By virtue of this writ I have this day summoDed the within- 
named inhabitants of the county [city or town] of to 
appear at court as within directed by delivering to E. F., the 
Treasurer of the said county [city or town] of , a true 
and attested copy of this writ, and also delivering to 6. H., one 
of the County Commissioners of the said county [^ar^ the Mayor, 
or, Clerk, or, one of the Aldermen of said city, or, one of the Se- 
lectmen of the said town], a true and attested copy of this writ. 
Fees. D. S. 

DqnUy^heriff. 

The above form may also be used for the return upon sum- 
mons against parishes and religious societies and against the 
proprietors of wharves, general fields, or real estate lying in 
common. 

In case of the absence of the Trea^surer from the county the 
return should commence as follows : — 

By virtue of this writ I have made diligent search for the 
Treasurer of the within-named county [city or town], and 
have not been able to find him within the county; and I 
have therefore this day summoned the within-named inhab- 
itants, etc., to appear at court as within directed by deliver- 
ing to E. F., the Clerk [or other officer"], a true and attested 
copy of this writ, and also by delivering, eta \as above\. 



7. Return on a Writ of Summons against a Municipal Cor^ 

poration in New Hampshire. 
ss. [Date.] 

By virtue of this writ I have this day summoned the within- 
named inhabitants of the county [city, town, or^ school dls- 
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trict] of to appear at court as within directed by • de- 

livering a trae and attested cop}' of this writ to E. F., one of the 
County Commissioners of said county [or^ the Mayor, or, one of 
the Aldermen of said city, or, one of the Selectmen of said town, 
or, one of the Prudential Committee of said school district, as 
the case may be\^ and also by delivering a true and attested copy 
of this writ to G. H., the Clerk of the Supreme Court for said 
county [or, the Clerk of said city or town or district, as the case 
may be"]. 

Fees. D. S. 

Deputy'Sheriff, 

If service is made by leaving the copy at the abode of 
these officers, the return should be varied after the * as 
follows : — 

By leaving a true and attested copy of this writ at the 
abode of E. F., one of the County Commissioners, etc. 



8. Return on a Writ of Summons against a Municipal Cor* 

poration in other States. 
88. p)ate.] 

By virtue of this writ I have this day summoned the within- 
named inhabitants of the county [city or town, as the case may 
be] to appear at court as within directed, by delivering an at- 
tested copy of this writ to E. F., the Clerk [or other officer^ of 
the said county [city or town]. 

Fees. D. S. 

Depuiy^heriff, 

9. Return on a Writ of Summons against Foreign Insurance 

Companies, 
88. [Date.] 

By virtue of this writ I have this day summoned the within- 
named C. D. Insurance Company to appear and answer at court 
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as within directed by delivering to E. F.,* the Insurance Com- 
missioner of the State of 9 as the attorney of the said 
company, a true and attested oopy of this writ 

Fees. D. S. 

Deputy-theriff. 

In Vermont the return should be varied after the* as 
follows : — 

One of the Insurance Commisedoners of the State of Ver- 
mont, as the attorney of the said company, two true aud 
attested copies of this writ. 



10. Hetum on a Writ of Summons against a Haitroad Cor* 

poratian, 

ss. [Date.] 

By virtue of this writ I have this day summoned the within- 
named C. D. R. R. Company to appear at court as within 
directed by leaving a true and attested copy of this writ with 
E. F.,* a ticket-master for the sale of passenger tickets, doing 
the business of the corporation at , a station upon 

the said railroad. 

Fees. D. S. 

Deputf-^triff. 

Same in Vermont against non-resident trustees or lessees of 
railroad. 
After the* the return should he as follows : — 
The duly appointed agent of the said defendant. 

If an agent has not been appointed and certijiocste filedy the 
return should be similar to Form 10, with this addition: — 

No certificate having been filed in the office of the Clerk of 
the County Court in this county. 
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11. Hehtm where a Cross-Action is brought against a Plain- 
tiff living out of the State. 
83. [Date.] 

By Tirtne of this writ I have this day summoned the within- 
named C. D. to appear at court as within directed by giving to 
£. F., who appeared as attorney of the said C. D. in an action 
brought by him against the wittiin-named A. B. and now pend- 
ing in the same court, a true and attested copy of this writ, the 
said within-named C. D. being neither an inhabitant of this State 
nor found therein to my knowledge. 

Fees. D. S. 

Deputy-sheriff'. 



12. Hetum tehen no Service eon be made on the Defendant. 

88. [Date.] 

By virtue of this writ I have made diligent search for the 

within-named C. D., and for his last and usual place of abode, 

and for his tenant, agent, or attorney, but could not find him nor 

that he had either within this State [nor could I find that said 

C. D. had ever been an inhabitant of this State] ; I therefore 

return this writ without service. 

Fees. D. S. 

Deputy-sheriff. 



13. Xetum upon a Judicial Writ. 

88. [Date.] 

I have this day served this writ upon the within-named C. D. 
by delivering to him in hand [or, by leaving at his last and 
usual place of abode] a true and attested copy thereof. 

Fees. D. S. 

DeptUy-sheriff. 
19 
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14. Jietum upon Notices. 
88. [Date.] 

I have this day served the within notice upon the within- 
named C. D. by delivering to him in hand a true and attested 
copy thereof lor^ by leaving a true and attested copy thereof 
with E. F., the wife, or servant, of the said C. D., upon the 
premises]. 

Fees. D. S. 

Deputtf'»heriff. 

15. Jietum on Summons for Witnesses, 
88. [Date.] 

I have this day summoned the within-named G. H. to appear 
at court as within directed by reading this summons to him in 
his presence and hearing, and at the same time pacing [or ten- 
dering] to him the sum of dollars and cents, 
the fee for one day's attendance and travel [or, by delivering to 
him in hand a true and attested copy of this summons and pay- 
ing, etc.]. 

Fees. D. S. 

Deput^sheriff. 

16. Return on Summons^ or Order of Notice, in LibeHs for 

Divorce* 

88. [Date.] 

I have this day served the within libel and summons [or, or- 
der of notice] upon the within-named C. D., libellee, by giving 
to him in hand a true and attested copy of the within libel and 
summons [pr^ order of notice], he, the said C. D., libellee, being 
personally known to me independent of these proceedings [pr^ 
service being made in the presence of E. F. at {place of 
service)"]. 

Fees. D. S. 

DeptUff'theriff. 
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§ 180. Service of Attaohments. 

17. Bond of Indemnity. 

Know all men by these presents, that we, A. B., of , 

as principal, and E. F. and G. H., of , as sureties, are 

holden and stand firmly bound and obliged unto D. S., Sheriff 
[or. Deputy-sheriff], in the fhll and just sum of dollars, 

to be paid unto the said D. S., his executors, administrators, or 
assigns, to the which payment well and truly to be made we 
bind ourselves^ our heirs, executors, and administrators, jointly 
and severally^ firmly by these presents. Sealed with our seals. 
Dated this day of , a. d. 

The condition of this obligation is such that whereas the said 
D. S., in his capacity of Deputy-sheriff of the county of , 

by virtue of a certain writ or process issued in favor of the said 
A. B. against C. D., bearing date the day , 

A. D. , and returnable to the Court, to be holden 

at within and for the county of , on the 

day of I next, has attached at the request of said A. B. 

certain personal property, to wit: [here sUUe the property] 
shown to the said D. S. by the said A. B. as the property of 
the said C. D. If, therefore, the said A. B., his heirs, executors, 
or administrators shall at all times hereafter well and truly in- 
demnify and save harmless the said D. S., his heirs, executors, 
and administrators, and every of them, of and from all suits, 
damages, expense, trouble, and costs whatsoever whereunto he 
or they or any of them may be liable or obliged by law to pay 
to any person or persons by reason of the said attachment or 
any further intermeddling of said D. S. by virtue of said process, 
then the above obligation shall be void, otherwise to remain in 
full force and virtue. 

Signed, sealed, and delivered ) ^'^* [Seal.] 

in the presence of \ ^- ^- I^^®^'^ 

^ ) G.H. [Seal.] 
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18. Hetum in Cctse of Nominal AUachmerU, 

88. [Date.] 

By yirtae of this writ I have this day attached a chip as the 
property of the within-named C. D., and afterward on the same 
day delivered to him in hand a summons for his appearance at 
court as within directed [or^ left at the last and usual place of 
abode of the said C. D. a summons for his appearance at court 
as within directed]. 

Fees. D. S. 

DeptUy-sheriff. 

Under the decisions in New Hampshire it seems to be un- 
necessary to m>ake a nominal attachment, but the service of 
the summons wUl be sufficient, and in such case the following 
might be a proper form to use where no attachment of prop- 
erty is made : — 

ss. [Date.] 

By virtue of this writ I have this day delivered to the within- 
named C. D. in hand a summons, with my name and office 
indorsed thereon, for his appearance at court as within directed 
[or, left at the abode of the within-named C. D. a summons, 
with my name and office indorsed thereon, for his appearance at 
court as within directed]. 

Fees. D. S. 

Deputy-sheriff, 

19. Hetum where Personal Estate is Attached. 

^ 88. [Date.] 

By virtue of this writ I have this day attached as the property 

of the within-named C. D. the following goods and chattels, to 

wit: [here state the articles in detail] and afterward on the 

day of , I delivered to the said C. D. in hand 

a summons for his appearance at court as within directed [or, 
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left at the last and usual place of abode of the said C. D. a sum- 
mons for his appearance at court as within directed]. 

Fees. D. S. 

Deputy-sheriffi 

20. Return vihere Pergonal Property i$ Attacked and Writ 

served by Copy. 
88. [Date.] 

By virtue of this writ I have this day attached, as the prop- 
erty of the within-named C. D., the following goods and chattels, 
to wit : and afterward on the day of 

I delivered to him in hand ^or, left at his last and usual place 
of abode] a true and attested copy of this writ and of so much 
of my return thereon as relates to the attachment of property. 
Fees. D. S. 

Deputy-sheriff. 

In Rhode Island the officer is required to insert in his 

return of attaehment of personal property the hour when it 

was (Utachedy and the above return may be commenced as 

follows: — 

sa [Date.] 

By virtue of this writ I have this day, at minutes 

past o'clock in the noon, attached, eta 



21. Return where Property of a Part Owner is Attacf^ed. 

ss. [Date.] 

By virtue of this writ I have this day attached, as the property 

of the within-named C. D., one undivided half [or other frac^ 

tional share] in the following goods and chattels, to wit : [here 

describe the goods] and afterward on the day of 

I delivered to him in hand a summons for his 
appearance at court as within dii*ected. 

Fees. D. S. 

Deputy-iheriff. 
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22. Demand from Officer to Claimant under a Mortgage of 

PereonaUL Property. 

88. [Date.] 

To C. L. : 

You are hereby notified that I have attached certain goods 

and chattels, to wit : \here specify the goods] as the property 

of C. D., upon a writ in favor of A. B., which are supposed to 

be subject to a mortgage held by you ; and demand is hereby 

made upon you for a statement of the amount claimed by you 

as Justly due upon said mortgage. 

D. S. 
Deputy'Skeriff, 

23. Demand by Mortgagee upon Officer. 

To D. S., Deputy-sheriff : 

Tou are hereby notified that certain chattels, to wit: {here 

describe ths property] attached by you as the property of C. D., 

are subject to a mortgage now owned and held by me ; and I 

claim the sum of dollars and cents as the 

amount which is justly due to me upon said mortgage ; and I 

hereby demand payment of the said amount 

C.L. 
Mortgagee. 

24. Jietum of Attachment by Copy in Vermont. 

Bs. [Date.] 

By yirtue of this writ I have this day attached, as the property 
of the within-named C. D., certain goods and chattels, to wit: 
{here describe the goods^ etc.] and at the same time have de- 
posited in the Town Clerk's ofiSce, in the town of , 
a true and attested copy of this writ, and of so much of my 
return thereon as relates to the attachment of personal property, 
and afterward, to wit, on the day of , etc. 
[as in summons]. 

Fees. D. S. 

Deputy-theriff. 
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25. CerHfieate of Withdrawal of Attachment of Personal 

Property in Vermont. 
88. [Date.] 

Whereas I have heretofore attached certain goods and chat- 
tels, to wit : [here describe the goods] as the property of C. D., 
upon a writ in favor of A. B., dated the day of , 

A. D. , and returnable to the Court, by leaving a 

copy of the writ with my return thereon in the office of the 
Town Clerk of the town of , I hereby certify that the 

attachment upon said goods and chattels has been dissolved, 
and the copy of the writ and return thereon, so far as it relates 
to the attachment of personal property, is hereby withdrawn. 

D. S. 

Deputy-sheriff. 

26. Return of Attachment of Bulky Articles. 

s& [Date.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., certain goods and chattels, to wit: 
[here desert the goods, etc."] which said goods by reason of 
their bulk cannot be immediately removed ; * and I have there- 
fore deposited in the office of the Town Clerk of the town of 
, where the said goods and chattels were taken, a true 
and attested copy of this writ and of so much of my return 
thereon as relates to the attachment of personal property, and 
afterward, etc. [as in summons']. 

In Maine the officer is not required to file a copy of the 
fDrit, but only of so much of his return as relates to the at- 
ta^chment, and a certificate of certain facts as to the writ; 
amd the following may be a proper form for such certificate 
to be filed in the Town Clerk^s office : — 

88. [Date.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., certain goods and chattels, to wit : 
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\_here describe the goods'} which by reason of their bulk cannot 
be immediately removed.* 

I certify the foregoing is a true copy of so much of my return 
as relates to the attachment of personal property upon a certain 
writ wherein A. B. is the plaintiff and C. D. is the defendant, 
said writ being dated and returnable to the 

Court, and wherein an attachment of the property of the de- 
fendant is commanded to the value of dollars. 

Attest, D. S. 

Deputy'Sheriff. 

The return upon the writ should continue qfter the* as 
follows : — 

And afterward, to wit, on the day of , 

I filed in the office of the Clerk of the town of , in 

which the said property was taken, an attested copy of so much 
of my return hereon as relates to the attachment, with a certifi- 
cate of the value of the defendant's property which is by this 
writ commanded to be attached, the names of the parties, the 
date of this writ, and the court to which it is returnable. And 
afterward, on the day of , etc. [cm in summons^. 

In Connecticut the officer atta^limg certain bulky articles 
is required to post up a noticSy and to JUe the copy within 
twenty-Jour hours after the attachment, and the rekum should 
be as follows: — 

88. [Date.] 

By vurtue of this writ I have this day, at minutes 

past o'clock, M., attached, etc. [as in Form 26 as far as 
the * and then proceed] [and I have therefore posted a notice of 
said attachment on the outer door of the , the building in 

which said goods and chattels are situated] and afterward, on 
the day of , at o'clock, k., within 
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twenty- four hoars after the said attachment, I deposited in the 
office of the Town Clerk, etc. [as in Form 26]. 

The Connecticut form may he need in New Hampshire by 
omitting the part endoeed in brackets. 



27. Betum o/ Attachment against a Manftfacturing 

Corporation. 

ss. [Date.] 

%y virtue of this writ I have this day attached, as the property 
of the within-named C. D. Manufacturing Company, the follow- 
ing goods and chattels, to wit : [here specify the goods] and after- 
ward, on the day of I left a summons for the 
appearance of the said C. D. Manufacturing Company at court 
as within directed, with E. F., a clerk [or other officer^ as the 
case may be"] of the said corporation. 

Fees. D. S. 

Depuiy-sheriff. 

28. Itetum of Attachment of Shares of Stock. 

ss. [Date.] 

By virtue of this writ I have this day, at minutes past 

o'clock, in the noon, attached as the property of the 
within-named C. D., the following goods and chattels, to wit : 
ten shares in the capital stock of the [^here state the name of the 
corporcUion']^ and at the same time delivered an attested copy of 
this writ, without the declaration, and of so much of my return 
hereon as relates to the attachment of the said shares, to E. F., 
cashier of said bank [or other officer of the corporation"]^ and 
afterward on the day of, eta [as in case of summons']. 

Feei. p. S. 

Dtputy-iheriff. 



298 FORMS AND PBECEDENTS. [CHAP. XL 

29. Betum ofAUachment wJiere Property has been 

Previously Attached. 

88. [Date.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., the following goods and chattels, to 
wit : \_here state the goods'] being the same that were attached 
by me upon a writ in favor of 6. H. against the said C. D., re- 
turnable to the Court, to be held at within and for 
the County of , on the day of , and also upon 
another writ in fkvor of J. K. against the said C. D., returnable 
to the same court with this writ, this being my third attachment 
on said property; and afterward, to wit, on the, etc. [as in 
summons']. 

Fees. D. S. 

30. Return of SimuUaneous Attachments, 

88. [Date.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., certain goods and chattels, to wit : 
[here describe the property] being the same goods which are 
attached by me upon another writ against the said G. D., in 
favor of E. F., returnable to the Court, to be held at 

in and for the county of , both attachments 

being made at the same time ; and afterward, etc. [as in case 
of summons']. 

Fees. D. S. 

Deputy-sheriff. 

81. Receipt for Property Attached. 

88. [Date.] 

Whereas D. S., Deputy-sheriff, has this day, at my request, 
delivered into my hands the following property to keep, namely : 
[here specify the property and the value thereof] attached by 
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him as the property of C. D., on a writ in favor of A. B., re- 
tamable to the Court, to be held at in said 
coantj, on the day of ; and in consideration thereof 
I promise to keep the aforesaid property until the said D. S., 
Deputy-sheriff, or his order, shall call for it, and then to deliver 
it to him or his order, at such time and place as he shall appoint, 
in like good order that the same now is, and I do further promise 
that I will save and keep harmless the said D. S. from all cost, 
trouble, and expense, that shall or may arise to him through 
my default, in consequence of his intrusting said property in 
my hands. 

In presence of ) J. E. 

) Receiptor, 

82. Keq)er^8 Certificate. 

ss. [Date.] 

To K. L. : 

Tou are hereby appointed as keeper of aU the goods, wares, 
merchandise, and furniture in the store occupied by C. D., in 
in said county, the same being attached by me at the 
suit of A. B. against the said C. D., by virtue of a writ return- 
able to the Court, to be holden at in said 
county, and dated ; and you will retain the same in 
custody of law until you are discharged by law or by me. 

D. S. 

Deputy-sheriff, 

Bd. Betum lehere Attached Personal Property is Sold 

by Consent. 
ss. [Date.] 

By virtue of this writ I have this day attached, as the property 

of the within-named C. D., defendant, the following goods and 

chattels : [Aere specify the articles cUtached'] and afterward on 

the same day gave him in hand a summons for his appearance 

at court as within directed [^or, gave to him in hand a true 

and attested copy of this writ with my return thereon]. 
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And the said C. D., defendant, and all the attaching creditors 
having consented in writing to a sale thereof, as appears by 
their certificate hereto annexed, I safely kept the same for the 
space of four days, and on the day of I gave notice of 

the time and pUce of the intended sale by [here state in whai 
manner the notice toae given, as for example, by posting noti- 
fications thereof in the post-ofilce in in said county 

forty-eight hours before the time of sale], and said property not 
having been redeemed, on the day of , at o'clock 

in the noon, at the [here state place of sale], pursuant to said 
notice, I sold the said property by public auction to J. E., he 
being the highest bidder therefor, for the sum of dollars, 

from which sum I have taken the sum of dollars for charges 
of sale, and hold the balance of said proceeds, amounting to 
dollars, subject to the attachments on said property. 
Fees. D. S. 

Deputy^iheriffi 

Consent of Parties. 

ss. {[Date.] 

To D. S., Deputy-sheriff: 

We hereby consent that the property attached by yon upon 

this writ, to wit : [here state the property to be sold] may be 

sold by you according to the provisions of law. 

C. D., Debtor. 

A. B., Creditor. 

84. Return where PerishaNe Property is sold after AppraisaL 

as. pOate.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., the following goods and chattels : 
[here state the goods, etc."] and afterward, on the day 

of , etc. [as in summons]. 

Fees. D. S. 

DqnOif'iheriffi 
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88. [Date.] 

The partieB in this snit not consenting to a sale of the prop- 
erty attached hereon, on the day of , the within- 
named A. B., creditor, made application to me in writing to 
have the said property examined and appraised, and such pro- 
ceedings had in the premises as might anthorize a sale thereof 
pursuant to the statute ; I thereupon gave notice of the said 
application to the said CD., debtor, and also to E. F., another 
attaching creditor, and caused a schedule to be prepared de- 
scribing said property as fhlly as the nature of the case would 
admit, and also caused three disinterested and discreet men 
acquainted with the nature and value of such goods to be ap- 
pointed and sworn before J. P., a Justice of the Peace in and for 
said county, to the faithfUl discharge of their duties as apprais- 
ers in this case, to wit: 6. H., chosen by the creditor; J. E., 
chosen by the debtor ; and R. S., chosen by myself [or^ all 
chosen by me, the said creditor and debtor, after reasonable no- 
tice, having severally neglected to nominate an appraiser] ; and 
the said appraisers afterward on the day of ex- 
amined the said attached properi;y, and certified that in their 
opinion a part of said property, to wit : [^stcUe the property] was 
liable to perish, waste, and be greatly reduced in value by keep- 
ing [or, could not be kept without great and disproportionate ex- 
pense], and said appraisers thereupon valued and appraised said 
articles at the exact cash value thereof at the time of said ap- 
pndsemeijl^, as appears by the certificate of the appraisers hereto 
annexed.* 

And on the day of I gave notice of the time 

and place of the intended sale of the said property, so certified 
to be liable to perish, waste, or be greatly reduced in value by 
keeping, or to cause great and disproportionate expense in keep- 
ingi by [Aere stcUe the manner of giving the notice'jj and the 
said property not being redeemed, having kept the same safely 
four days, on the day of , at o'clock in the 

noon, pursuant to said notification, I sold the said prop- 
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erty at public aoction to tlie following persons, they being the 
highest bidders therefor, and for the prices hereinafter specified : 
[here stcOe the articles eold^ the purchasers thereof^ and the 
price of each article] and out of the said sum of dollars 

received for the said articles I have deducted the sum of 
dollars as expenses of the sale, and hold the balance, being the 
sum of dollars, subject to the attachments on said property. 

All of which more fully appears by the application of the 
creditor, marked A, the schedule of the property, marked B, the 
certificate of the oath of the magistrate, marked C, and the cer- 
tificate of the appraisers, marked D, hereunto annexed, and 

which form a part of this return. D. S. 

Deputff-^kerijffi 

A. 

Creditor's Application* 

To D. S., Deput3'-sheriff : 

Whereas, on the day of current you attached cer- 

tain personal property on a writ in my favor against C. D., 
returnable to the Court next to be holden at in and 

for said county of on the day of , which said prop- 

erty is liable to perish, waste, and be greatly reduced in value 
by keeping, and cannot be kept without great and dispropor- 
tionate expense ; I therefore request that said property may be 
examined, appraised, and sold, or otherwise disposed of, pur- 
suant to the statute in that behalf provided, and the proceeds 
held to satisfy the judgment in said suit 

[Date.] A. B. 

Creditor. 
B. 

Schedule. 

Schedule of personal property attached by me on the 
da}- of on a writ in favor of against , re- 

turnable to the Court to be held at in said county on 

the day of a. d. 18 [here state the articles in 

detair]. D. S. 

Deputf-^eriff. 
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C. 

Oath of Appraisers. 

ss. [Date.] 

Then personally appeared G. H., J. E., and R. S., and sey- 

erallj made oath that they would faithfblly discharge their 

duties as appraisers of the personal property attached by D. S. 

on the day of on a writ in favor of A. B. against 

C. D.y returnable to the Court to be held at on the 

day of , before me, 

Fees. J. P. 

Justice of (he Peace* 

D. 

Appraisers^ Cert^cate. 

We, the subscribers, being disinterested persons, having been 
first duly sworn, have examined the personal property contained 
in the schedule annexed, marked B, attached by D. S., Deputy- 
sheriff, upon a writ in favor of A. B. against C. D., returnable 
to the Court, to be held at in and for said county, 

on the day of , and do certify that, in our opinion, the 

following described articles are liable to perish or waste, or be 
greatly reduced in value by keeping, or cannot be kept without 
great and disproportionate expense, to wit: [Aere specify the 
articles'] and we have appraised the same according to our 
best skill and judgment, estimating them at the value thereof 
in money, as follows : [^here specify the articles and the value 
of each"]. 

G. H. 

J. K. \ Appraisers, 
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85. Betum fofiere the Property is Restored to the Debtor 

upon his Depositing the Value. 

[Same as the last return €u far as the* and then cu follows :] 
And before I proceeded to make sale of said property the said 
C. D. deposited with me the appraised value in money of said 
articles so certified to be liable to perish, waste, be greatly re- 
duced in value, or cause great and disproportionate expense by 
keeping, and thereupon, at his request, I delivered the said 
articles to him ; and the money so deposited I hold subject to 
the attachments on said property. 

Fees. D. 8. 

D^uty-^heriff, 

86. Itehtm vsihere Property is Delivered to the Debtor 
upon his giving Pond after Appraisal, 

[^Same as No. 84 to the * and then asfollotos :] And before 
I proceeded to make sale of said goods so certified to be liable 
to perish, waste, be greatly reduced in value, or cause great and 
disproportionate expense, the said C. D. gave me a bond, in the 
penalty of dollars, with two suflScient sureties, condi- 

tioned either to pay to me the appraised value of said goods, or 
to satisfy all such judgments as shall be recovered in the suits 
in which they were attached, if demanded within the time dur- 
ing which the goods would have been held by the respective 
attachments, or within thirty days after the time when the credi- 
tors respectively would have been entitled to demand payment 
out of the proceeds of the goods, if they had been sold ; which 
bond I herewith return. And I thereupon delivered the said 
goods to him. 

Form of Bond to be given by the Debtor. 

[ 7!^ formal part as in any bondj and the condition asfoir 
lotos :] The condition of this obligation is such that whereas the 
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said D. S., Depnty-sheriff, bj virtae of a writ against the said 
C. D. in favor of A. B., dated , has attached the 

property of the said C. D., hereinafter named, and G. H., J. E., 
and R. S., appraisers appointed according to the statute in that 
case provided, have certified that the same is liable to perish, 
waste, and be greatly reduced in valae by keeping and cannot be 
kept without great and disproportionate expense, and have ap- 
praised tiie same as follows, to wit: [^here state the articles and 
the value thereof]. And the said D. S., Deputy-sheriff, at the 
request of the said C. D., has delivered to him the said property. 
Now if the said C. D., his executors or administrators, shall 
pay to the said D. S. the appraised value of said goods, being 
doUarSi or satisfy all such Judgments as shall be re- 
covered in the suits in which they were attached, if demanded 
within the time during which the goods would have been held 
on the respective attachments, or within thirty days after the 
time when the creditors respectively would have been entitled 
to demand payment out of the proceeds of the goods, if they 
had been sold, then this obligation shall be void, otherwise in 
fhll force and virtue. 



87. Band to Dissolve Attachment under Massachusetts 

Statutes, 

[The formal part as in any bond^ and condition as fol- 
lows :] The condition of this obligation is such that whereas the 
said A. B. has caused the goods and estate of C. D., to the 
value of dollars, to be attached on mesne process by 

virtue of a writ in favor of the said A. B. against the said C. D., 
bearing date the day of , and returnable to the 

Court for the county of , in said Commonwealth, on 

the day of , and whereas the said C. D. desires to 

dissolve the said attachment according to law; 

Now, therefore, if the said C. D. shall within thirty days after 
the final judgment in the aforesaid action pay to the plaintiff 

20 
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therein named the ftmoant^ if anj^ which he ehall recover in 
such action^ and if said sureties shall also, within thirty days 
after the entry of any special judgment in said action in accord- 
ance with chapter one hundred and seyenty-one of the public 
Statutes of said Commonwealth, pay to the plaintiff the sum, if 
any, for which such Judgment shall be entered, then this obliga* 
tion shall be void, otherwise it shall be and remain in fhli force 
and virtue. 

38. Notice^ AppUoaHon^ and JParm of Band for DisaohUian 

o/AttachnmU in Connecticut^ 

tronCB. 

To A. B^ of , and to D. S., of 

A. B. ) 
^^ ' CClvil Action [or, Action of yOithc ease map 

C. D. ) de], returnable to the Court, 18 • 

Take notice that the defendant will apply to J. P., a Justice 

of the Peace of the county of [or, Judge, eta] at 

o'clock in the noon, to dissolve the attachment in this case 

upon the substitution of a bond with surety acc<»ding to the 

statute. 

Dated at the the day of , a. d. 

C. D., Defendant. 

APPUCATXOK. 

To J. p., a Justice of the Peace for ike counti^ of [or Judge^ 

08 ihe case may be] : 

The application of C. D., of in the County of 

shows that he is defendant in a certain action demanding 
dollars debt [or damages], wherein A. B., of , is plain- 

tiff, in which action the following estate has been attadied, to 
wit : by D. S. of , Depnty-sheriff, and that 

he is desirous that said attachment should be dissolved upon 
the substitution of a bond with surety according to the statute. 

Dated at the day of , a. d. 

CD. 
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FOBU OF BOND. 

Whereas, the estate of C. D., of , has been attached 

by A. B., of , by pi'ocess directuig an attachment to the 

value of , dated , returnable to , 

as appears by the officer's retom on said process, j'ou, E. F., 
of , and 6. H., of , acknowledge yoarselves 

Jointly and seyerally boand unto said A. B. in the snm of 
dollars, conditioned that if the said C. D. shall pay the judg- 
ment that may be recovered against him in snch suit, or if in 
default of sodh payment yon pay to the officer having the execu- 
tion issued on snch judgment on demand, the actual value of the 
interest of said C. D. in said attached property at the time of 
said attachment, not exceeding the amount of this recognizance, 
flien this recognizance shall be void. 



89l JRetwm upon Trustee JProeeae. 

ss. [Date.] 

By virtue of this writ I have this day, at minutes 

past o'clock in the noon, summoned the within- 

named T. S., trustee, to appear and answer at court as within 
diiected, by delivering to him in band a true and attested copy 
of this writ * [or, by leaving at his last and usual place of abode 
a true and attested copy of this writ ; or, in case a corporation 
is summoned as trustee^ by delivering to £• F., paymaster, or 
other officer^ as the case may 60, a true and attested copy of 
this writ], [Li ease of a second service^ add] and afterward, 
on the day of , at minntes past o'clock 

in tiie noon, I summoned the within-named T. S., trustee, 

to appear and answer, etc [a« above]. 

And afterward, on the day of , I summoned the 

within-named C. D., defendant, to appear at court as within 
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directed, by deliyering to him in hand [or, leaving at his last 

and usual place of abode] a trae and attested copy of this writ 

Fees. D. S. 

Deputy-sheriff. 

In Connecticut the trustee or garnishee is rehired to in- 
form the officer, upon demand, of the amount due at the time 
of service, and the officer*s return should contain a statement 
thereof; and the above return should be varied by inserting at 
the * the following : — 

And the said T. S. disclosed and said there was due from 
him to the said C. D. the sum of 



40. Hetum upon TVustee Process where an Attachment of 

Personal Property is made, 
ss. [Date.] 

By virtue of this writ I have this day attached, as the property 
of the within-named C. D., defendant, the following goods and 
chattels, etc [a« in case of ordinary attachment']. 

And afterward, on the day of , at 

minutes after 'o'clock, I summoned the within-named T. S., 
trustee, to appear and answer, etc. [a« in No. 89]. 



41. Return on Writ of R^levin where the Value of the Prop- 

erty is determined by Appraisal, 
ss. [Date.] 

By virtue of this writ I this day appointed as appraisers tiiree 
disinterested and discreet men, to wit, 6. H., J. K., and R. S., 
who were duly sworn by me to the faithful discharge of their 
duties, and who appraised the within-named articles, to wit: 
[^state the property'] at the value of dollars, as appears 

by their certificate hereto annexed. I also took from the within- 
named A. B., plaintiff, a bond to the within-named C. D., de- 
fendant, with sufficient sureties approved by me in double the 
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value of said property so ascertained, with condition to prose- 
cate the replevin to final judgment, and to pay such damages 
and costs as the said C. D. shall recover against him, and also 
to return the said property, in case such shall be the final judg- 
ment, which bond I herewith return. 

And thereupon I replevied said property, to wit : [^state the 
property'] and delivered the same to the said A. B., plaintiff, and 
summoned the said C. D. to appear at court as within directed 
by giving to him in hand a true and attested copy of this writ 
Fees. D. S. 

DeptUy-sheriff. 

[Date.] 
Received of D. S., Deputy-sheriff, the following property: 
[describe the property"]. A. B. 

PUUntif. 

Appraisers* Certijieate. 
We, the subscribers, being first duly sworn, have examined 
the within-named property^ and appraised the value thereof at 
dollars. 

Fees. G. H. \ 

J. K. > Appraisers. 
R. S. J 

42. Itetum on Writ of Beplevin where the Value of the Prop- 
erty is agreed. 
ss. [Date.] 

By virtue of this writ the within-named A. B., plaintiff, and 
C. D., defendant, having agreed as to the value of the within- 
named property that it shall be taken to be dollars, as 
appears by their certificate hereto annexed, I took fh>m the 
within-named A. B., plaintiff, a bond, etc. [as in the foregoing 

Form]. 

[Date.] 

We agree that the value of the property within named shall 

be dollars. 

A. B., Plaintiff. 
C. D., Defendant. 
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48. OandiHon Of BipleiHn B<md. 

The oonditioQ of this obligatioii is such that whereas the said 
A. B. has this day sued out a writ of replevin for [Aere describe 
the property"] against the said C. D., xetumabk to the 
Court for said county, to be holden at on the day 

of , now, if the said A* B. shall prosecute the said re- 

plevin to final Judgment, and pay such damages and costs as the 
said C. D.| the defendant, shall recover against him, and also 
return the said property, in case such shall be the final judg- 
ment, then this obligation shall be void, otherwise in full force 
and virtue. 

Condition qflUplevin Bond in VermonL 

Whereas C. D. has distrained [or^ impounded, <u the case 
may be] the beasts of A. B., viz. : [^here describe the beoHs] [or, 
whereas C. D. has unlawftilly taken and detained the goods and 
chattels of A. B., viz. : (here describe the goods and duOtds)] 
and whereas the said A. B. has prayed out a writ of replevin to 
replevy the said beasts [or, the said goods and chattels, as the 
case may be]^ directed to any Sheriff or Constable in the State ; 
now, the condition of this obligation is such, that if the said 
A. B. prosecutes his said replevin to final judgment, and pays 
such damages and costs as the defendant, the said CD., re- 
covers against him, and also returns such property, in case such 
shall be the final judgment of the courts, then this obligation to 
be void, otherwise of force. 



44. Retwm of Attachment cfBeal Bstaie. 

88. [Date.] 

By virtue of this writ I have this day at minutes past 
o'clock in the noon, attached as the property of the within* 
named C. D., defendant, all his right, title, and interest in and 
to any real estate in or elsewhere m the county of , 
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and on the day of * deposited an attested copy of this 

writ, without the declaration^ and of so much of my return hereon 
as relates to the attachment of real estate, in the office of the 
Blister of Deeds for said oount}^ and afterward on the 
day of I gave in hand to the said C. D. [or, left at the 

last and usual place of abode of the said C. D.j a summons for 
his appearance at eoort as within directed* 

Fees. D. S. 

Deputy-sheriff', 

In Mcme the officer %» not required to file a copy of the 
writ, but ofUy of eo much of his return as relates to the at* 
taehment of real estate and a certificate of certain other facts. 
This certificate is similar to that required in the attachment 
of bulky articles, and reference may be had to Form 26. 

The return upon the writ afUr the * in Form 44 should 
read as follows: — 

Deposited an attested copy of so much of this return as 
relates to the attachment of real estate, and a certificate of 
the value of the defendant's property of which attachment is 
herein commanded, the names of the parties, the date of the 
writ, and the court to which it is returnable [as above] in the 
office of the Register, etc [as (tbove]. 



45. Betum of Special Attachment of Ileal Estate in Massa- 
chusetts claimed to have been FratuhUently Conveyed. 

ss. [Date.] 

By virtue of this writ I have this day at minutes past 
o'clock in the noon, attached as the property of the within- 
named C. D., defendant, all his right, title, and interest in and 
to any real estate in or elsewhere in the county of , 

and especially a certain tract of land, situated, etc. [here describe 
the land by metes and bounds]^ being (lie premises described in 
deed from C. D. to E. F., recorded m the Registry of Deeds fbr 
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the coantj of , book , page y which said deed is 
claimed to be fraadolent and void, and on the da}' of 
I deposited an attested copy, etc. [as in ecue of ordinary 
attachment^, 

§ 181. Service of Szecmtions on Penonal Property. 

46. Betum of Demand and Payment. 

ss. [Date.] 

B}' virtae of this execution I have this day demanded payment 
thereof of the within-named C. D. at his residence, and have re- 
ceived from him the sum of doUars, and also the sam of 
as my fees, and retom this ezecntion satisfied in fulL 

Fees. D. S. 

Deputy^heriff. 

47. Betum where neither the Person nor Property can 

he found. 
ss. [Date.] 

By virtue of the within execution I have made diligent search 

for the within-named C. D. and for any property out of which to 

satisfy this execution, and could find neither, within my precinct 

I therefore return this execution in no part satLsfied. 

D. S. 
Deputy-theriff. 

48. Return of Levy on Personal Property. 

ss. [Date.] 

By virtue of this execution, on the day of , I seized 

and took as the property of the within-named C. D., defendant, 
the following goods and chattels : [here specify the goods'] being 
the same which were attached by me on the original writ, and 
having safely kept the same for the space of four days, and hav- 
ing on the day of given public notice of the time 
and place of the intended sale, by posting up notifications thereof 
in a public place in the town of to wit, at the post- 
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office, more than forty-eight hours before the time of sale, 

pursuant to said notifications, on the day of at 

o'clock in the noon, at the [^here state the place of the 

sale'] * I sold the said property in separate parcels by public 

auction for the amounts specified in the schedule which is 

hereto annexed and made a part of this return [or, I sold the 

said property in one lot to E. F., he being the highest bidder 

therefor, for the sum of dollars, deeming it to be for 

the interest of all concerned that the property be sold in that 

manner]. 

And fVom the said sum of dollars I have deducted 

the sum of dollars for my fees, and have applied the 

balance in part satisfaction of this execution, and return this 

execution satisfied in part for the sum of dollars, and 

for no more. 

fees* D. S« 

D^uty-sheriff, 

In case of adjournment of sale, insert <U the* the follow^ 
ing: — 

Deeming it for the interest of all concerned^ I adjourned 
the sale to the day of at o'clock in the 

noon, at the same place, and gave pnblio notice of such ad- 
journment by [here state manner in which notice was given] 
and at the time and place last named I sold, etc. [as above]. 

In Connecticut the return of aU executions must show when 
and where a demand was made upon the dAtor, and should 
commence as follows : — 

88. [Date.] 

By virtue of this execution, I this day made a demand upon 
the within-named C. D. at [here state the place where the demand 
was made'] to pay over to me the amount ^thin named, which 
he refhsed to do, and I thereupon seized and took, etc [as above]. 

In Bhode Islamd the return should state the time of day of 
ihe levy, and should commence as follows: — 



314 FOBMS AND FBECSDKNTS. [CHAP. XI. 

88. [Dftte.] 

By yirtae of this ezecatioxit oa the day of , ▲. d. 

, at o'clock, x., I seized, etc* [ow above]. 



49. Betum of Sale of Stock on JBaeeution in Maine and 

New Hampehire. 
8S. [Date.] 

By yirtneofthiaexecDtioiiiIliaveoiitiie day of , 

seized and taken, as the property of the within-named C. D., the 
foUowing goods and chattels, to wit: ten shares of stock of the 
B. Company, being the same attadied by me on original writ, 
and [on said day of I left at the last and usual place 

of abode of the said C* D. a notice in writing of the time and 
place of sale, and also] on the said day of I posted op 

notice of the time and place of said sale in a public place, to 
wit, at the post-office [or other place\ in the town of , 

and I also posted a like notice in public places in the towns of 
and 9 being towns adjoining the town of , 

and I also caused an advertisement of the time and place of said 
sale and containing the name of the said C. D., to be published 
in the , a public newspaper printed in in said 

county, on the \heTe tpecify the dates ofpubHcaHon], 

And on the day of I sold the said shares at public 

auction to E. F., he being tlie highest bidder therefor, for the 
sum of dollars, and afterward on the day of I 

delivered an attested copy of this execution and of so much of 
my return thereon as relates to the sale of stock to 6. H., the 
clerk [or other officer] of the said corporation, whose duty is to 
record transfers of stock. 

From said sum of dollars received ft*om said sale I have 

deducted the sum of dollars for my fees, and return this 

execution satisfied for Hie sum of dollars and no more. 

Fees. D. 8. 
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If the return be in the State of New Hampehire^ and the 
debtor he a resident of the county, omit the part between the 
brackets. 



50. JReHnrn where a JSkg^eraedeae is BeceiDed after Seismre. 

88. p)ate.] 

By virtue of thi8 ezecation I have on the day of 

seized and taken, aa the property of the within-named C. D., the 

following goods and chattels, to wit : [here specify the ^oods] 

being the same that were attached by me on the original writ, 

and safely kept the same nnlil the day of , when by 

Tirtae of and in obedience to a certain other writ issuing out of 

the said court and hereto annexed, I delivered the said goods 

to the said C.J). 

Fees. D. S. 

Dtputyshenff. 

51. lUtum where JProperty had been Sold en Mesne Process. 

88. ipate.] 

The personal property attached apon mesne process in this 
suit havii^^ been appraised and sold [or, having been sold by 
consent] pursuant to the provisions of the statute, as by the 
several documents and cerdficates annexed to the return of the 
original writ in this suit will appear ; by virtue of this execution 
ftom the net proceeds of the said sale remaining in my hands 
amounting to the sum of doUarst I have taken the sum 

of doOan, and after deducting the sum of dollan 

therefh>m f<Hr my fees, have applied the balance, being the sum 
of dollars, in satis&ction of this exeeation, and I 

therefbre return this exeeation satisfied for the sum of 
dollars and no more. 

Fees. D. S. 

Deputy-theriff. 
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52. Return noihere the Property U subfect to a Prior 

Attcichment. 
88. [Date.] 

The personal property attached upon the original writ in this 

suit being subject to a prior attachment against the said C. D. 

in favor of £. F., and returnable to the Coart on the 

day of , and said property having been sold by 

me upon an execution issued in said suit, out of the proceeds of 

the said sale I have satisfied the said execution in favor of said 

E. F., and there remains in my hands the sum of 

dollars, out of which said sum by virtue of this execution I have 

taken the sum of dollars, and deducting therefix>m 

the sum of dollars for my fees, I have applied the 

balance, being the sum of dollars, in part satisfaction 

of this execution. 

Fees. • D. S. 

_ Deputy-$keriff» 

53. Betum in Case of SimuUaneoue Attachments. 

Begin as in case of ordinary seizure of property^ and after 
the specification of the goods seized^ proceed a>s follows : — 

Said property being the same which was attached by me upon 

tiie original writ and also at the same time attached by me upon 

another writ against the said C. D. in favor of £. F., and on 

the said day of, etc. [jproceed as in ordinary case ofgiv^ 

ing notices ofsalsy and of sals'] and out of the {proceeds of the 

said sale, amounting in all to the sum of dollars, by 

virtue of this execution * I have taken one half thereof, to wit, 

the sum of dollars, from which said sum I have 

deducted the sum of dollars for my fees and have 

applied the balance, to wit, the sum of doUars, upon 

this execution, and return this execution satisfied in part for the 

sum of dollars and no more. 

Fees. D. S. 

Depu^dieriff. 
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If (me half is more than enough to satisfy the execution, use 
the foregoing Form to the * and then proceed as follows : — 

I have taken the sum of dollars, being less than 

one half thereof, and applied the same in satisfaction of this 
execution and of all fees. 



54. Return of Sale of Mortgaged Personal Property where 
the Mortgage was paid off by the Creditor. 

Use the common form untU the deduction of fees, and then 
proceed as follows: — 

I have deducted the sum of dollars for my fees, and 

also the sum of dollars, being the sum paid by the said 

A. B. to M. 6., the holder of a mortgage upon said property, 
by direction of the court in the action on which this execution 
was Issued, which last sum I have paid to the said A. B. [then 
proceed in t?ie usicalform]. 



65. Itetum ofJSxecution in Trustee Process. 

ss. [Date.] 

By virtue of this execution, on the day of I 

made a demand upon the within-named T. S., trustee, to pay 
over to me any goods, effects, or credits of the within-named 
C. D. in his hands or possession,* and the said T. S. paid to 
me the sum of dollars, from which I have deducted the 

sum of dollars for my fees, and the balance being 

dollars, I have applied in part satisfaction of this 
execution. And I have made diligent search for any other 
goods, effects, and property of the within-named C. D. upon 
which to make a levy, and not being able to find any within my 
prednct, I return this execution satisfied in part for the sum of 
dollars and for no more. 
Fees. D. S. 

Deputy'Sheriff, 
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In MM no fitnds ar$ m the hands of the Umaim, filter 
ti^ * proceed aa foUowa : — 

Which he, tke said T. 8., declined to do, and I made dili- 
gent search, etc [aa above]. 

In COM personal property is seized in addition to the de- 
mand on the trustee, use the above form and add to it the 
usual form of seizing and selling peraoncU property, and then 
conclude aafoUowa : — 

And so I return this execntion satisfied in pazt» to wit, for the 
sum of dollars, and for no more. 

Fees. D. S. 

56. JSTotice of Sale of Personal Proper^. 

SBSSXr^B SALS. 

88. [Date.] 

Notice is hereby given that I have taken upon execution and 

will sell at public aucticm on the day of , at 

o'clock in the noon at the [here state the place ofsaie], the 

following articles of personal property, to wit : [here name the 

articles to be soUTl 

D. S. 



§ 182. Serriee ef SzecnitioDs on Seal Estate. 

67. JieUim ofZevy and Set-off of Real Estaie. 

OATS OV AFFRAISBBS. 

ss. [Date.] 

Personally appeared before me 6. H., I. J., and E. L., and 

seyerally made oath that they would fiuthfblly and impartially 

appraise such real estate as should be shown to them as taken 

by force of this execution. 

J. P. 
JwUce of ike Peace. 
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APPRAISEHS' CEBIITTCATB* 

ss. [Date.] 

We, the sabscriberB, having been firBt duly chosen and sworn, 
as above eertified, faithfiilly and impartially to appraise snch 
real estate as should be shown to us as taken by force of this 
execution, proceeded, with the officer, D. S., to view and ex- 
amine, so far as neeessary to form a just estimate of its value, 
the following described real estate situate in in said 

county, shown to us by the within-named A. B*, the creditor, as 
the estate of tiie within-named C. D., the debtor,* to wit : Ihere 
describe the real estate appraised by metes and bounds'] and we 
have appraised said real estate at the sum of dollars [if 

land sttbfect to a mortgage is set off instead of being sotd^ tn- 
sert here, from which amount we have deducted the sum of 
doEars, being the value of a mortgage on sud land from 
the said C. D. to M. G., dated , leaving a balance of 

dollars^ then proceed]^ which is the amount of this ex- 
ecution, with an fees and charges, and have set off the same by 
metes and bounds to the said A. B., to hold to him, his heirs 
and assigns, forever. 

Fees* 6. H. 

I. J. ^ Appraisers. 

K. 



ss. [Date.] 

By virtue of this execution I this day seized the real estate 
described in the forgoing certificate of the appraisers, and 
caused three disinterested and discreet men to be sworn as ap- 
praisers, as above, to wit: G. H., who was appointed by the 
within-named A. B., the creditor ; L J., who was appointed by 
the within-named C. D., the debtor; and E. L., Who was ap« 
pointed by me [or^ I. J. and K. L., who were both appointed by 
me, the said C. D. having been duly notified and neglecting to 
choose an appraiser] ; and the said G. H., I. J., and K L., hav- 
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ing been first duly sworn falthfallj and impartially to appraise 
such real estate as should be shown to them as taken by force 
of this execution, and the real estate above described in the fore- 
going certificate of said appraisers, which is to be referred to 
for a description, having been so shown to them and to me b^' 
the said A. B. as the estate of the said C. D.,* ^ proceeded with 
me to view and examine the same, so far as necessary to form 
a just estimate of its value, * ' and appraised it at the sum of 
dollars [if land aulQect to a mortgage is set off instead of being 
sold^ insert here^ from which amount they deducted the sum 
of dollars, being the value of a mortgage on said land 

from the said C. D. to M. 6., dated , leaving the balance 

of dollars^ then proceed]^ which is the amount of this ex- 

ecution, with all fees and charges, and set off said real estate b}' 
metes and bounds to the said A. B., to hold to him, his heirs 
and assigns, forever, all of which appears by the certificates of 
the said Justice of the Peace and of the appraisers above writ- 
ten, which are hereby referred to and made a part of this return 
[if the appraisers disagree and one does not sign^ add here^ 
the said I. J. was present and acted with the other appraisers, 
but did not agree with them in their estimate, and therefore did 
not sign the above certificate] ; and I this day levied this exe- 
cution upon said real estate described as aforesaid, and deliv- 
ered seisin and possession thereof to the said A. B., the creditor, 
to hold to him, his heirs and assigns, forever, in full satisfaction 
of this execution, as appears by his receipt hereon ; and so I 
return this execution wholly satisfied. 

Fees. D. S. 

Deputy^eriff', 

creditor's receipt. 

Received of D. S., Deputy-sheriff, seisin and possession on 
the above-described real estate in full satisfaction of this 
execution. 

A. B. 

Creditor. 
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RBTUBN OF LETT ON REAL ESTATE IN TERMONT. 

88. [Date.] 

By Tirtae of this execution to me directed, on the day 

of I repaired to the usual place of abode of G. D., the 

debtor within named, in , in said county, and there de- 

manded of said debtor the sum in debt [or^ damages] and costs 
contained in said execution, with all legal charges for serving 
the same, and the said C. D. having refused and n^lected to 
make payment thereof, and not having exposed or tendered per- 
sonal estate sufficient to satisfy said execution and all legal 
charges, by direction of A. B., the creditor within named, I ex- 
tended and levied this said execution on a certain piece of land 
with the appurtenances thereof situated and being in , 

containing acres, and bounded as follows, viz. : [^here de- 

scribe the boundaries^ the proper estate of the said C. D. in 
fee; and the said G. D., the debtor, chose E. F., and the said 
A. B., the creditor, chose 6. H., and the said parties mutually 
chose J. K. [or %/ the parties, their agents or aUomeys, neglect 
to choose appraisers, proceed from the word "/«?e " thus : and 
the said parties, their agents and attorneys, neglecting to choose 
the appraisers to appraise the estate aforesaid, I applied to 
J. P., a Justice of the Peace of the same county in which the 
estate lies, who by law may judge between the parties in civil 
causes, and who appointed E. F., G. H., and J. E.], three judi- 
cious and disinterested fteeholders of the vicinitv in the same 
town in which said estate lies, to appraise the same, which said 
appraisers, after being duly sworn by me agreeably to law, did, 
on view of the estate above described, appraise the same at the 
sum of dollars and cents as its true and Just value 

in money, to satisfy this execution, with all fees as stated in the 
bill hereunto annexed, and I have set out the said estate so by 
them appraised, in full satisfaction of this execution and of the 
fees aforesaid, by the same metes and bounds which are men- 
tioned in the above description thereof; and afterward, to wit, 

on the day of I caused this same execution, with 

21 
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my return ihereon, to be recorded in the reoords of lands of 
said town of ; and now, on this day of , I 

return this execution, with my doings thereon, into the c^oe of 
the Clerk of the Court [or^ Justice of the Peace] fix>m which it 
is issued, together with the sum of seventy-fiTe cents, that the 
same may be there recorded. In testimony whereof I do here- 
unto set my hand this day of ▲• d. 

Bill of fees. D. S. 

Dqnay-sherif. 

58. Return of Lecy on Homestead of a Cfreater Value than 

is Exempt. 

Use the foregoing form of appraisers' certificate untU 
after the description of the premises, and then proceed as 

foUows : — 

And in our judgment the premises being of greater value than 
five hundred dollars [or the amount of exemption^ whatever it 
may be] and capable of being divided without injury to the par- 
ties, we set off to the said C. D. so much of the said premises, 
including the dwelling-house, as appears to us to be of the value 
of [amount exempt] dollars, to wit : [here describe the portion 
set off to the debtor by metes and bounds] and we appraised the 
residue of said premises at tlie sum of dollars, which 

being more than sufficient to satisfy this execution, we appraised 
the following portion thereof at the sum of dollars, 

which is the amount of this execution, with all fees and chaiges, 
to wit : [here describe the portion set off to the creditor by metes 
and bounds] and have set off the same by metes and bounds to 
the said A. B„ to hold to him, his heirs and assigns, forever. 

Fees. [Signatures of Appraisers.] 

In the officer's return commence asfbUows : — 

ss. [Date.] 

By virtue of this execution I this day seized the real estate 
described in the foregoing certificate of the appraisers, and the 
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premises being claimed by the said C. D. as a homestead ex- 
empted firom levy, and being in my opinion of greater yalue 
than five hundred dollars, and the said A. B. having required 
me to levy this execution. thereon, I caused three disinterested, 
etc. [then proceed <is in Form 67 until the** vshere insert t?ie 
foUotoing ;] and in l^eir judgment the premises being of greater 
value than five hundred dollars and capable of being divided 
without injury to the parties, they set off to the said C. D. so 
much of. the said premises, including the dwelling-house, as 
appeared to l^em to be of the value of dollars, as 

described in their said certificate, and appraised the residue of 
said premises at the sum of dollars, which being more 

than suflScient to satisfy this execution the}^ appraised the por- 
tion thereof set forth in their said certificate, which is to be 
referred to for a description, at the sum of, etc [^then proceed 
as in Form 57]. 

I/evf/ on Homestead of Checker Value than Exempt and which 

cannot be Conveniently Divided, 

Use appraisers' certificate as far as through the descrip^ 
tion of the premises, and then proceed,: — 

And we have appraised the same at the sum of 
dollars, and in our judgment it cannot conveniently be divided 
without injury to the parties. 

Use the officer's return in Form 67 as far (w * * and then 
proceed as follows : — 

And appraised the same at the sum of dollars, and 

certified that in their judgment it cannot conveniently be divided 
without injury to the parties, and made and delivered to me 
their said appraisal, a copy whereof I delivered on the same 
day to the said C. D.,* and on the day of the said 

C. D. paid to me on this execution the sum of dollars, 

being the amount thereof, with all fees and charges. And so I 
return this execution wholly satisfied. 
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[If the debtor does not pay the appraised value^ proceed after 
the * as follows:] who did not pay the excess of the value of 
said premises above the sum of dollars, or any part 

thereof, within sixty days therefrom, and thereupon the said 
A. B. on the day of required me to sell said 

premises according to law. [ Then proceed as to all matters of 
notice and sale and deed as in case of sale of equity of re- 
demption and conclude as foUows ;] And out of the proceeds 
of said sale I have paid to the said C. D. the sum of 
dollars, apd -have taken the sum of dollars for my 

fees, and the balance I have applied in part satisfaction of this 
execution. I therefore return this execution satisfied for the 
sum of dollars and no more. 

Fees. D. S. 

De^^ikerxff. 

NOTICE TO THE DEBTOR. 

ss. [Date.] 

To C, D,<t of , in said county: 

By virtue of an execution which issued upon a Judgment in 

favor of A. B., of said , recovered against you at the 

Court, I have taken certain real estate lying in said 

, being the same that is described in a deed thereof 

from V. W. to you recorded in the Registry of Deeds for said 

county, book , page , and on the day of , 

at o'clock in the noon, at [Aere stcUe the place ofsaW] 

I shall offer for sale to the highest bidder at public auction the 

aforesaid real estate to satisfy said execution and all fees and 

charges of sale. 

D. S. 

Deputy-sheriffl 

ADVERTISEICENT. 

SS. [Date.] 

By virtue of an execution which issued on a Judgment in favor 
of A. B., of , against C. D., of , at the 

Court, I have taken certain real estate lying in , being 
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the same that is described in a deed thereof from Y. W. to the 
said C. D., recorded in the Registry of Deeds for said count}', 
book , page , and the same having been appraised ac- 
cording to law, and the said C. D., though duly notified, not 
having within sixt}' days paid the excess of the appraised value 
thereof above the sum of five hundred dollars, I shall offer the 
said premises for sale by public auction to the highest bidder on 
the • day of , at o'clock in the noon, at 

Ihere state the place of sale']. 

D. S. 
Deputy-sheriff, 

59. Return of Levy on Premises held by a Tenant in Common. 

Appraisers* certificate as in Form 57 until the * and then 
proceed as follows : — 

To wit : one undivided half of a certain tract of land situate, 
etc. [^here describe the property]^ said tract being held by the 
said C. D. as tenant in common with Y. Z., and we have ap- 
praised the whole of said tract of land at the sum of 
dollars, and the share of the said C. D. therein, being one undi- 
vided half, at the sum of dollars [if the share is more 

than enough to satisfy the execution^ insert the following: 
and the whole share of the said A. B. being more tlian sufiScient 
to satisfy this execution, we have appraised three undivided 
eighths (or other fractional part, as the case may be) of the 
whole at the sum of dollars, being the amount of this ex- 

ecution and of all fees and charges], and have set off the same 
to the said A. B. as aforesaid, to hold to him and his heirs and 
assigns forever, in common with the said C. D. and Y. Z. 

The officer's return should be made as in Form 57 as far 
as the * ^ and then proceed : — 

Proceeded with me to view and examine the same, so far as 
necessary to form a just estimate of its value, and appraised the 
whole of said tract of land at the sum of dollars, and the 
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fihare of the said C. D. therein being one undivided one half [or 
other frcLctionai part J <m the case may be] at the sum of 
dollars, and the whole share aforesaid of the said C. D. being 
more than sufficient to satisfy this execution, fhrther appraised 
three undivided fourths [or other fractional part"] of said share, 
being three undivided eighths [or other J)raciional share] of the 
whole, at the sum of dollars, being the amount of this 

execution, with all fees and charges, and set off the same as afore- 
said to the said A. B., to hold to him, his heirs and assigns, for- 
ever, in common with the said C. D. and Y. Z. All which appears 
bj the certificate of the said Justice of the Peace and appraisers 
above written, which are hereb}' referred to and made part of 
this return. And I this day levied this execution upon said un- 
divided [state the fractional part] of said real estate described 
as aforesaid, and delivered seisin and possession thereof to the 
said A. B., the creditor, to hold to him and his heirs and assigns 
forever, in common with the said C. D. and Y. Z., in full satis- 
faction of this execution, as appears by his receipt hereon ; and 

so I return this execution whoUy satisfied. 

D.S. 
Deputy-iheriff, 

60. Return of Levy wJiere the Premises cannot be Divided 

vnthottt Damage. 

The appraisers' certificate shovld be made in the usiwd 
fcyrm through the description, and then proceed a^ follows: 

And we have appraised the whole of said real estate at the 
sum of dollars, and as the same cannot be divided without 

damage to the whole and is more than sufficient to satisf}' this 
execution, we have appraised [here state the fractional part] 
thereof at the sum of dollars, and have set off said fhu^ 

tional part of the said real estate to the said A. B., to hold to 
him, his heirs and assigns, forever. 

The officer's retwm should correspond with the c^fpraiseri 
certificate. 
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61. Itetum qfXevi/ on an MaUUefor Ifife. 

Use the farm of appraisers* certificate in Form 57 untU 
the * and then proceed as follows : — 

Held by him for and daring the life of one Y. Z., to wit: 
[^here describe the lands by metes and boundsl^ and we have 
estimated the value of said life estate in said lands at the sum of 
dollars, and have set off the same to the said A. B., to 
hold to him and his heirs and assigns for and during the life of 
the said T. Z. 

In the officefr^s return use Form hi uniH the^^ and then 
proceed as follows : — 

Held by him for and daring the life of <»ie Y. Z. Proceeded 
with me to view and examine the same, so far as necessary to 
form a just estimate of its value, and estimated the value of said 
life estate in said lands at the sum of dollars, and set off 

said real estate by metes and bounds to the said A. B., to hold 
to him, his heirs and assigns, for and during the life of the said 
Y. Z., all which appears by the certificates of the Justice of the 
Peace and appraisers above written, which are hereby referred 
to and made a part of this return ; and I this day levied this 
execution upon said estate for life in said lands described as 
aforesaid, and delivered seisin and possession thereof to the 
said A. B., the creditor, to hold to him, his heirs and assigns, 
for and during the life of the said Y. Z., in part satisfaction of 
this execution, as appears by his receipt hereon; and so I 
return, etc. 

62. Iteturn ofZevy on Bents and Profits of an EsUUefor Life. 

Appraisers* certificate same as preceding through the de- 
scription of the premises, and then as follows : — 

And we have estimated the annual value of the rents and 
profits of said premises at dollars, and set off the said 

premises to the said A. B.| to bold to him and his assigns for 
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such length of time as shall be safflcient to satisfy this ezecation 
at the rate of rents and profits estimated as aforesaid (com- 
puting lawful interest on the sum due on the execution, and de- 
ducting the rents and profits as so much paid from time to time 
when they fall due), being five years, if the said life estate shall 
continue so long. 

Officer's return, ajfter being made to conform to the above, 
should conclude as follows : — • 

And I this day levied this execution upon said premises, and 
set off the same and delivered seisin and possession thereof to 
the said A. B., the creditor, to hold to him and his assigns for 
the space of time aforesaid, in full satisfaction of this execution, 
as appears by his receipt hereon ; and so I return this execu- 
tion satisfied. 

63. Beium toh^^re Service is Suspended by reason of a Prior 

Attachment. 
8S. [Date.] 

By virtue of this execution, on the day of last, 

I seized the real estate described in the foregoing certificate of 
the appraisers, and the further service of this execution was 
suspended b}' reason of a prior attachment on the same estate 
on a writ in favor of E. F. against C. D., the within-named de- 
fendant, returnable to the Court held in in 
said county, until the day of current, when said 
attachment was dissolved by the expiration of thirty days Arom 
the time of Judgment in said action. And this da}' being within 
thirty days after said prior attachment was dissolved I caused 
three disinterested, etc. [as in usual form"]. 



64. Return of Sale of Equity of Redemption. 
88. [Date.] 

By virtue of this execution, on the day of I took 

all the right [inequity] which the within-named C. D. had on the 
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day of , the day when the same was attached on 

mesne process, [ofredeeming] the following described [mortgaged] 
real estate, to wit : [here describe the property in general terms] 
[and the same which is desciibed in a mortgage deed thereof from 
the said C. D. to M. G., recorded in the Registry of Deeds for 
said county, book , page ]. 

And on the same day of , being thirty days 

before the time appointed for the sale hereafter mentioned, I 
gave notice in writing of the time and place of sale to the said 
C. D., by leaving the same at his last and usual place of abode 
{^or^ by delivering the same to him in person], and caused noti- 
fications thereof to be posted up at the following public places, 
to wii : at the post-office in aforesaid, being the town 

where said lands lie, and at the post-office in , and at 

the post-office in , two ai^'oining towns, and after- 

wards caused an advertisement of the time and place of sale to 
be published three weeks successively before said sale in the 
, a newspaper printed in in said county, 

to wit : on the , and days of ; and on 

the day of at o'clock at the [here state 

place of sale"] the time and place appointed for said sale as 
aforesaid, deeming it expedient and for the interest of all per- 
sons concerned therein to postpone the sale for want of pur- 
chasers, I adjourned- the same, giving notice by a public 
proclamation thereof, then and there made, to the ' da}* of 
at o'clock, at the , at which time and 

place I sold the said [equity of redemption] by public auction to 
R. S., who bid therefor the sum of dollars, which was 

the highest bid made therefor ; and I have made, executed, ac- 
knowledged, and delivered to the said R. S. a good and sufficient 
deed of the said right in equity. 

From the proceeds of said sale I have applied the sum of 

dollars in full satisfaction of this execution, and all fees 

and charges of sale, the said [right] having been first attached on 

the original process in this suit. The residue of said sum, 
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amoonting to dollars, I hold to respond to the jadg- 

znents and executions that may hereafter be recovered in two 
other suits against the said C. D. now pending in the 
Court for said county.^ 

Fee^. D. S. 

NOTICE TO DEBTOB. 

8s. [Date.] 

To C, D.J of , in said county : 

By virtue of an execution which issued on a Judgment in fkvor 
of A. B., of , recovered against you at the 

Court for this county, I have taken all tiie right [in equity] that 
you had on the day of to [redeem] a certain [mort- 

gaged] real estate lying in , \here desert ^property] 

[being the same that is described in a mortgage deed thereof 
fh>m you to M. 6., recorded in the Registry of Deeds for said 
county, book , page ], and on the day of 

at o'clock in the noon, at the {jstcOe the place ofeale\ 

I shall offer for sale to the highest bidder at public auction the 
aforesaid right in equity of redemption to satisfy said execution, 
and all fees and charges of sale. 

D. S. 
Deputy-'fiheriff, 

ABVEBTISSHENT. 

ss* [Date.] 

By virtue of an execution which issued on a Judgment in favor 
of A. B., of , against C. D., of , at the 

Court for said county, I have taken all the right [in equity] that 
the said C. D. had on the day of , the da}' when 

the same was attached on mesne process, to [redeem a] certain 
[mortgaged real] estate situated in said , [here describe 

the property'] [and the same that is described in a mortgage deed 
thereof from the said C. D. to M. 6., recorded in the Registry 
of Deeds for said county, book , page ], and on the 
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day of at o'clock in the noon at the [here state 

the place of sale] I shall offer for sale by public auction to the 
highest bidder said right in equity of redemption. 

D. S. 

Deputy'Sheriff. 

65. Officer's Deed of a Righi in Equity of Redemption. 

Whereas I, D. S.^ of , in the county of , and 

Commonwealth of Massachusetts^ a Deputy-sheriff under H. S», 
Sheriff of said county, having on the day of , in the 

year , by mtaue of an execution issued upon a judgment 

recovered at the Court held at , within and 

for the count}' of , on the day of , a. d. 

, by A. B. against C. D., for the sum of dollars 

damages and dollars costs of suit, have seized and 

taken the right [in equity] which the said C. D. had on the 
day of , being the time when the same was attached 

on mesne process to [redeem] the following described real estate 
situated in said , in said county, to wit : [here describe 

the property'^. 

And having, thirty days before the time of sale, to wit, on the 
day of y given notice in writing to the said 

C. D. of the time and place of sale, and having posted up noti- 
fications thereof on the day of in a public place 
in the town of , where said lands lie, and also in a 
public place in each of the towns of and , 
being towns adjoining said town of , and also hav- 
ing caused an advertisement of the time and place of sale to 
be published in the , a public newspaper printed in 
the town of , in said county, on the , , and 
days of , being three weeks successively before 
the day of sale, did on the day of , in the year 
, by adjournment duly made fh>m the day of , 
the time appointed for said sale in said notifications, make sale 
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of said right [in equity] bj public auction to B. S., he being the 
highest bidder therefor, for the sum of dollars ; 

Now know all men by these presents that in consideration of 
the said sum of dollars to me paid by the said R. S., 

the receipt whereof I do hereby acknowledge, I hereby give, 
grant, bargain, sell, and convey to the said B. S. all the right 
[in equity] which the said C. D. had in [or of redeeming] the 
aforesaid [mortgaged] real estate at the time aforesaid, to have 
and to hold the same to the said B. S., hid heirs and assigns, to 
his and their use and behoof forever. 

In witness whereof I, the said D. S., have hereunto set my 
hand and seal this day of in the year of our Lord 

one thousand eight hundred and 

D. S. (and Seal). 

83. [Date.] 

Then personally appeared the above named D. S. and ac- 
knowledged the above instrument to be his free act and deed, 

before me, 

J. P. 
Justice of the Peace, 

66. Deed of Heal JEstaU upon Etecution. 

The foregoing form may he used for the conveyance of real 
estate which is sold upon execution^ by omitting the parts 
thereof which are included in the brackets, and inserting 
therein ^^ right, title, and interest" wherever applicable. 

m 

DEED OF REAL ESTATE UPON EXECUTION IN VEBMONT. 

Enow all men by these presents, that whereas an execution 
against C. D., of , in the county of , at the suit 

of A. B., of , in said county of , was by me, D. S., 

Sheriff of the county of , on the day of , 

A. D. , .levied on [^describe the premises], and whereas on 
the day of , a. d. , all the estate, right, title. 
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interest, and property of the said C. D. in the premises afore- 
said were by me, the said D. S., sold at public auction to B. S., 
of , in saift county of , who was the highest bidder, 

for the sum of dollars, which the said R S. has since fhlly 

paid to me ; now, by force and virtue of the law in such cases 
made and provided, I, the said D. S., in consideration of the sum 
of money paid unto me as aforesaid, do by these presents bar- 
gain, sell, and assign, and set over unto the said R. S., heirs 
and assigns, forever, all the said right, title, interest, property, 
and ownership of the said C. D. in and to the said premises and 
appurtenances at the time of the levy thereon [or, at the time of 
tlie attachment theref on mesne process, to wit, on the 
day of , A. D. ], to have and to hold the said premises 

and appurtenances to the said B. S., heirs and assigns^ forever. 
In witness whereof, etc 

DEED OF LAND SOLD UPON EXECUTION IN BHODE ISLAND. 

To all people to whom these presents shall come^ /, D. S., of 
Deputy'sheriff of the county of , send greeting : 

Whereas an execution against C. D. at the suit of A. B. was by 
me, the said D. S., on the day of levied on [here 

describe the premises']^ and whereas on the day of 

all the estate, right, title, interest, and property of the said 
C. D. in the premises aforesaid were by me, the said D. S., sold 
at public auction for the satisfaction of the said execution to 
R S., who was the highest bidder, for the sum of , which 

the said B. S. has since well and truly paid to me, the said D. S. ; 
now, know ye that by force and virtue of the law in such case 
made and provided, I, the said D. S., in consideration of the 
sum of money paid unto me as aforesaid, do by these presents 
bargain, sell, assign, and set over unto the said B. S., heirs and 
assigns, forever, all the estate, right, title, interest, property, 
freehold, and inheritance of the said C. D. of, in, and to the said 
premises and appurtenances at the time of the levy thereon [or, 
at the time of the attachment thereof on original writ or mesne 
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process, to wit, on the day of , a. p. ,00 the 

ccue may be]^ to have and to hold the said premises and appur- 
tenances to the said R. S., heirs and assigns, forever. 
In witness, etc. 

67. Officer^ 8 Deed 0/ a Hbmeetead. 

Whereas I, D. S., of , in the ooanty of , and Com- 

monwealth of Massachusetts, a Deputy-sheriff under H. S., 
Sheriff of said county, did on day of , by virtue 

of an execution which issued upon a judgment recovered at the 

Court held at , within and for the county of 

on the day of , by A. B. against C. D. for the sum 

of dollars damage and dollars costsx>f suit, seize 

and take the following real estate situated in , in said county, 
to wit : [here describe the estate"] and the premises being claimed 
by the said C. D. as a homestead exempted fh>m levy, and being 
in my opinion of greater value than [here state the amount of 
homestead eooemption]^ and the said A. B. having required me 
to levy said execution thereon, I caused three disinterested and 
discreet men to be sworn as appraisers, to wit : 6. H., who was 
appointed by the said A. B. ; I. J., who was appointed by the 
said C. D. ; and K. L., who was appointed by me, who there- 
upon proceeded with me to examine the premises, so far as 
necessary to form a just estimate of their value, and appraised 
the same at the sum of dollars and certified that in their 

judgment they could not be conveniently divided without injury 
to the parties, and made and delivered to me the appraisal, a copy 
whereof I delivered on the same day to the said C. D., who did 
not pay the excess of the value of said premises above the 
amount exempted or any part thereof within sixty days there- 
fh)m, and thereupon the said A. B., on the day of , 

^ required me to sell said premises according to law. 

Proceed as in case of deed of equity of redemption qfter 
the description of the estate. 
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68, Return an a Writ of Seisin. 

8S. [Date.] 

By virtue of this writ to me directed, I caused A. B. within 
named to have fbU seisin of the premises within described, with 
the appurtenances, in all things as this writ requires and exacts 
of me to be done, and at the same time received of the said 
C. D., the debtor, the fbll amount of damages and costs con- 
tained in this execution, with my fees. 

Fees. • D. S. 

Deptaysheriff. 

69. Betum on a Writ of Possession. 

88. [Date.] 

By virtue of this writ to me directed, on the day of 

I caused the within-named A. B. to have fUll possession of his 
term within described, with its appurtenances ; and to satisfy 
the damages and costs in this writ contained I seized and took 
as the property of the within-named C. D., debtor, the following 
goods and chattels, to wit : [^here describe the taking and sale 
of personal property as in the case of levy on personal prop- 
erty in the ordinary manner^. 

Fees. D. S. 

Deputy»skeriff. 



70. lietum on a Writ of Seisin in Dower, 

OATH OF APPRAISERS. 

ss. [Date.] 

Personally appeared G. H., L J.<, and E. L., and made oath 
that they would set out to the within-named J. O. her dower in 
the within-described estate equally and impartially, without 
&vor or affection, as conveniently as may be according to their 
best skill and judgment, bef<n:e me, 

J. P. 

JiitHce of the Peace. 
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appraisers' certificate. 
8S. [Date.] 

We, the subscribers, disinterested persons appointed by the 
Court, having been duly sworn as above certified, have set out 
to the said J. O. her dower or full third part of the several 
estates within described, as follows: [Aere describe the metes 
and bounds particularly of each piece of land set out^ as toell 
as of each building and part of building^ with aU privileges^, 
which is in fu}l of her dower or thirds in the estate of her hus- 
band, N. O., late of , in said county, deceased, in the 
several lots and buildings above mentioned. 

[Signatures of the Appraisers.] 

return. 
ss. [Date.] 

By virtue of this writ I caused one third part of the several 
lots of land and buildings within described to be set out by 
G. H., I. J., and E. L., three disinterested persons, appointed 
by the Court for that purpose, and first duly sworn before 
J. P., a Justice of the Peace, as appears by his certificate above 
written, to the said J. O. as her dower in the estate of N. O., 
her late husband, within named, so far as regards the said 
lots of land and buildings respectively, by metes and bounds, 
as set forth in the foregoing certificate of the said G. H., I. J., 
and K. L., above written; and I then and there caused the 
said J. O. to have full seisin and possession of said one third 
part of said lands and buildings, with the appurtenances, so set 
forth by the said G. H., I. J., and E. L., to hold to her as 
tenant in dower aforesaid ; and for the satisfaction of the dam- 
ages and costs within named, together with my fees, by virtue 
of this execution I have seized as the property of the within- 
named, etc [^proceed as in case of seizure and sale of personal 
property in the ordinary manner']. 

Fees. D. S. 

Deputy-sheriff, 
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BECEIFT OF TENAIH? IN DOWEB. 

88. [Date.] 

This day received of D. S., Deputy-sheriff, seisin and posses- 
sion of the several tracts of land and buildings above described, 
as set forth to me as my dower or fUll thirds in the estate of 
my late husband N. O., deceased, so far as respects the lots of 
land and buildings named in this writ ; also received of the said 
Deputy-sheriff dollars for my damages and costs awarded 

to me by the judgment within described. 

[Signature of the Tenant.] 



§ 183. Anresti. 

71. Metum of Arrest an CivU Process, 

88. [Date.] 

By virtue of this writ, and for want of goods or estate of the 
within-named C. D., 1 have arrested the body of the said C. D., 
and held him to bail, and I herewith return the bail-bond. 
Fees. D. S. 

Deputy-sheriff. 

If the person arrested at the time of the arrest claimed ex- 
emptioUy in, Vermont y there should be added to the foregoing 
return the follotving : — 

The said C. D. at the time of his arrest made known and 
claimed to me that he was exempt by law from arrest, for the 
reason that [here state the reason\. 



72. Betum of Arrest on Civil Process and Commitment. 

88. [Date.] 

By virtue of this writ and for want of the goods or estate of 
the within-named C. D. found within my precinct, I have ar- 
rested the body of the said C. D., and for want of bail I have 

22 
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oommitted him to the jail in , in said oonntj, and at the 

same time left with the jailer an attested copy of this writ and 
of my return thereon. 

Fees. D. S. 

Dtputy-iheriffl 



73. Uetum of Arrest on Civil Process and a Delivery on 

Habeas Corpus, 

ss. [Date.] 

By virtue of this writ, and for want of the goods and estate of 
the within-named C. D. found within my precinct^ I have ar- 
rested the body of the said C. D., and for want of bail was con- 
veying him to the jail in , in said oounty, when I received 
the Commonwealth's writ of habeas corpus issued by , 
commanding me immediately to have the body of the said C. D. 
before ; by virtue of which said writ and io obedience 
thereto I had the body of said C. D., with the saidlast^mentioned 
writ and the return of the within cause, before the said , 
who then received of me the body of the said C. D., and dis- 
charged him from further custody and exonerated me from 
fhrther keeping him ; wherefore I cannot have the body of the 
said C. D. before the Court as within directed. 

Fees. D. S. 

74. Return of Arrest upon Warrant. 

88. [Date.] 

By virtue of this warrant I have arrested the within-named 

C. D.,* and have him before the Court as within directed. 

Fees. D. S. 

Depvbf-skmff. 
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75. Jietum of Arrest ttpon Warrant and BaxL 
Use the last form as far as the ^ and then proceed: — 

And at his request have taken him before , by whom he 

was admitted to bail, and I return the recognizance [or, bail- 
bond] herewith. 



76. Return of a Writ ofPereonal Eepkfoin. 

8S. [Date.] 

By -virtue of this writ I took from the within-named E. F. a 
bond to the within-named A. B. in the sum of five hundred 
dollars, with two sureties having sufficient estate within said 
county, with the condition within directed, which bond I here- 
with return, and I then replevied and delivered the within-named 
E. F., and on the same day I summoned the within-named A. B. 
to appear at court as within directed by giving him in tiand a true 
and attested copy of this writ 

Fees. D. S. 

DepvAy-theriff. 

77. Return where Plaintiff ^a Body is Secreted. 

ss. [Date,] 

By virtue of this writ I made diligent search for the body of 

the within -named E. F., but could not find the same within my 

precinct, he having been conveyed away and secreted by the 

said A. B. so that I could not deliver him. 

D. S. 

DepiUy'Sheriff, 

78. Return of Writ of Habeas Corp\ks wthere the Party is in 

Custody of an Officer. 

88. [Date.] 

I, D. S., Sheriff of the county of , certify that at the 

time of the delivering of this writ to me I had, and still have, 
the within-named A. B. in my custody by virtue of and under 
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the authority of a mittimas issiied by the Court within and 

for the coanty, a copy whereof is hereunto annexed, and this is 

the true and whole cause of the imprisonment of the said A. B. 

And I have here before the Court the body of the said A. B., 

together with this writ, as within directed. 

H.S. 
Sheriff. 

In case the party is sick so that he cannot be removed^ m- 
stead of the last sentence in the above use the following : — 

m 

Tet the said A B. is sick^ so that he cannot without danger 
be brought to the place appointed for the return of this writ ; 
wherefore I cannot have here the body of the said A. B., but 
have here this writ as within directed. 



79. Return of Writ of Habeas Corpus ad Testificandum. 

ss. [Date.] 

By virtue of this writ and in obedience thereto I this day took 
the body of the within-named A B. fh>m the jail in , in 

said county, and had him under safe and secure conduct before 
the Court now sitting at , in said county, as within 

directed ; and immediately after he had given his testimony be- 
fore said Court I returned him to the Jail under safe and secure 
conduct. 

Fees. D. S. 

Deputy-sheriff. 

80. Bail-piece to be Fumishsd for a Person Indorsing the 
Writ or Signing theJail-Bondy as Surety for D^endant 
Committed on an Original Writ. 

State of Ybrmont. 

ss. 
C. D., of , in the county of , is bailed by 

£. F., of , in the county of , upon a writ of 
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attachment to the valae of dollars, returnable to [insert 

the style of the court or name of the Justice^ and the time and 
place of session\ at the suit of A. B., demanding in damages 
dollars, the said E. F. having indorsed his name on 
the original writ [or, having beoome surety for the said C. D. 
in the suit aforesaid, by signing a jail-bond]. 
Given under my hand at , this day of 

, A. D. 18 • 
Attest, D. S., Sheriffs etc 

[ Or, in case of a Jail-bond] , J. I., Jailer. 



81. BaiUpiece to be Furnished to a Surety in a Jail-Bond 

taken on Mcecution. 

Stats of Yxiucont. 

ss. 
On the day of , a. d. , C. D., of , 

in the county of , was bailed by E. F., of , in 

the county of , to the liberties of the JaU in , 

in the county of , on an execution in favor of A. B., of 

, in the county of , the sum of dollars 

damages and dollars costs of suit, with cents for 

said execution and officer's fees thereon to the amount of 

J. I., Jailer. 



82. Condition of a Jail-Bond in Vermont. 

The condition of the above obligation is such that whereas 
the above bounden C. D., now a prisoner in the common Jail 
in , in the county of , and State of Vermont, by 

virtue of an execution in favor of A. B., of , in the 

count}' of , and State of , for the sum of 

dollars and cents [debt or damages and costs, as the 

case may be] and for the sum of dollars and 
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cents costs, with cents for said ezecationt and the officer's 

fees on the same to tiie amoont of ^ issued on a Judg- 

ment recovered before [here set forth the courts time^ etc.^ and 
signed by [here merUion the atUharity signing the execution']. 
[ Or, v)hen the bond is taken on mesne process^ insert in the 
co7idition2 , now a prisoner in the common jail, eta^ 

, at the suit of 5 of , in the county 

of , and State of , demanding in his writ debt, 

[or damages] to the amount of dollars ; 

Now, if the said faithAiUy and absolutely remains 

within the limits of said jail 3^ard, and does not depart therefrom 
until he [she or they, as the case may he] is lawfhlly discharged 
without committing an}' escape before such discharge, or doing 
any act by which the Sheriff as aforesaid is damnified in cons^ 
quence of admitting the said to the libeities of said jail, 

but at all times indemnifies and saves harmless the Sheriff in the 
premises, then this obligation to be void and of no effect, other- 
wise in force. 

Signed, sealed, and delivered > pj. S.] 

in presence of ) [L. &] 



83. Notice to Bail 

In Maine and New Hampshire, if the creditor desires to 
charge bail upon execution, notice must be given to stuA baU 
by the officer holding the execution. The following is sug- 
gested as a suitable form of notice :^^ 

ss. [Date.] 

To G. H. and J. K.^ bail far C. i>., arrested upon a writ in favor of 
A. B. : 

Ton are hereby notified that I hold an execution obtained in 

said action, issued against the said C. D. in favor of the said 

A. B.y from the Court, on the day of » 

A. D. , wherein the amount of debt or damages demanded ia 
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dollars, together with costs of suit, amounting to 

doUars, and which is retamable on the day of 

A. D. 9 and that I have made diligent search for the said C. D. 

and for any property of the said G. D. out of which to satisfy 

the said execution, and have not been able to find either ; and 

the creditor looks to you for the payment and satisfaction of 

said execution. 

D. S. 
Deputy-sheriff. 

84. Return of Notice to Bail. 

88. [Date.] 

By virtue of this execution I have made due and diligent 
search for the said C. D., and for any goods, chattels, and prop- 
erty of tlie said C. D. out of which to satisfy the within execu- 
tion, but have not been able to find either. I thereupon, at the 
request of the within-named A. B., on the day of 

, A. D. , gave notice in writing to G.'H. and J. E., 
bail for the said CD., that I hold this execution, the amount of 
the same, and the date when it is returnable, and that I am un- 
able to find said C. D., or any property of the said C. D. out of 
which to satisfy this execution. [J^in Maine, add:'] I fhrther 
certify that I have had this execution in my hands for at least 
thirty days before its expiration. 

Fees. D. S. 

Deputy-sheriff. 

85. Creditor's Affidavit to aarrest on Mesne Process in 

MassackuseUs. 

COMMOIIWBALTH OV KA-BSACHUSBTTS. 

ss. [Date.] 

I, A. B., the plaintiff named in the annexed writ, do on oath 
declare, that I have a good cause of action against the defend- 
ant therein named, and a reasonable expectation of recovering 
a sum amounting to twenty dollars exclusive of all costs which 



\ 
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have accrued in any former action, and that I believe and have 
reason to believe that the said defendant, C. D., has property 
not exempt from being taken on execntion, which he does not 
intend to apply to the payment of the plaintiffs claim, and that 
I believe and have reason to believe that he intends to leave the 
State, so that the execution, if obtained, cannot be served upon 
him. 

A. B. 

COX1IONWE1.LTH OF MaSSAOHUBSTTB. 

S8. [Date.] 

Personally appeared the above-named A. B. before me, and 
made oath to the truth of the above affidavit by him subscribed, 
and I certify that I am satisfied the same is true. 

And satisfactory cause having been shown, I authorize the 
arrest of said defendant, if his arrest is authorized by law, to 
be made after sunset. 

Fee. [Signature and office of Magistrate.] 



TO ARREST ON EXECUTION. 

Commonwealth or liABBACBusETTB. 

ss. [Date.] 

I, A. B., the judgment creditor named in the annexed execu- 
tion, do on oath declare that the judgment on which the said 
execution has been issued amounted to twenty dollars exclusive 
of all costs which make part of said judgment, whether the same 
have accrued in the last action, or any former action on the 
same original cause of action, and that twenty dollars of that 
amount remains uncollected, and that I believe and have good 
reason to believe that the debtor, C. D., has property not ex- 
empt from being taken on execution, which he does not intend 
to apply to the payment of the judgment creditor's claim [or any 
other cause of arrest mentioned in the statutes']. 

A. B. 
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COMMOHWBALTR OV BCaBSACHUBBTTS. 

88. [Date.] 

Personally appeared the above-named A. B. before me, and 
made oath that the above affidavit, by him subscribed, is true ; 
and I certify that after due hearing, I am satisfied there is rea- 
sonable cause to believe that the charge made in the said affi- 
davit is true; and satisfactory cause having been shown, I 
hereby authorize the arrest of the said debtor, if his arrest is 
authorized by law, to be made after sunset 

Fee. [Signature and office of Magistrate.] 



§ 184. KisodlaneoiuL 

86. Official Bond of Sheriff. 

Enow all men by these presents that we, H. S. as principal, 
and Gr. H. and J. E. as sureties, all of , in the county 

of , are holden and stand firmly bound and obliged 

unto T. R., Treasurer of the Commonwealth of Massachusetts, 
in the sum of dollars, to be paid to the said T. R., 

Treasurer of the Commonwealth, or his successors in said office, 
for the payment of which we jointly and severally bind ourselves, 
our heirs, executors, and administrators firmly by these presents. 
Sealed with our seals and dated this day of a. d. 

The condition of this obligation is such that whereas the said 
H. S. has been duly elected Sheriff within and for the county of 

, and has duly qualified for said office of Sheriff by 
taking and subscribing the oaths prescribed by law to qualify 
him to execute said trust reposed in him ; now if the said H. S. 
shall faithflilly perform all the duties of his said office as Sheriff 
in said count}*, and also be responsible for all his deputies, then 
this obligation shall be void, otherwise shall remain in full force 
and virtue. 
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87. Bond from Deputy to Sheriff. 

Enow all men by these presents that we, D. S. as principal, 
and G. H. and J. K. as sureties, all of the , in the ooantj 

of , are holden and stand firmlj boand unto H. S. in 

the full and Just sum of dollars, etc. [as in common 

form of bond]. 

The condition of this obligation is such that whereas the said 
H. S., Sheriff for said county of , has made, consti- 

tuted, and appointed the said D. S., at his request, a Deputy- 
sheriff under him, the said H. S. ; now if the above-named D. S. 
shall well, punctually, and faithfhlly discharge and perform all 
the services and duties incumbent upon him as a Deputy-sheriff 
as aforesaid, and save said H. S., his heirs, executors, and ad- 
ministrators, and each and every of them, harmless and fully 
indemnified from all Judgments, damages, costs, trouble, labor, 
expenses, and disbursements of every kind which may at any 
time arise, happen, or accrue to him, them, or either of them, 
or which he, they, or either of them may make, sustain, or be 
subjected to in any manner, by means or in consequence of the 
appointment of the said D. S. by the said H. S. to the office of 
Deputy-sheriff aforesaid,* then this obligation shall be void, 
otherwise in full force and effect. 

If the Deputy is required to account to the Sheriff for fees^ 
use the foregoing form as far as the* and then proceed : — 

And also if the said D* S. shall whenever required render 
to said H. S. a true and exact account in writing and under 
oath of all fees which he, the said D. S., shall have received 
or which shall accrue to him by virtue of his said office of 
Deputy-sheriff; and shall as often as required pay to the said 
H. S. per cent of the amount of all such fees so re- 

ceived and not before accounted for, then this obligation shall 
be void, etc. 



§ 184] MISCSLLAKXOUS. 847 

88. £ond of Constable. 

Enow all men by these presents that we, C. S. as principal, 
and G. H. and J. K. as sureties, aU of , in the county 

of , are holden and stand firmly bound and obliged unto 

the inhabitants of the town of , a municipal corpora- 

tion in said county, in the full and just sum of dollars, 

to the payment of which to the said inhabitants we bind, etc. 
[flw in common form]. 

The condition of this obligation is such that whereas at a legal 
meeting of the said inhabitants held on the day of 

A. D. , the said C. S. was duly chosen a Constable of said 

town for the ensuing year and until others are chosen and quali- 
fied in his stead ; 

Kow, therefore, if the said C. 8. shall faithfully perform his 
duties as such Constable in the service of all civil processes 
which may be committed to him during his continuance in said 
ofiSce, then this obligation shall be void, otherwise in fiill force 
and effect. 



89. Commission from Sheriff' to his Deputy. 

ss. 
To D, S.yof , in said county ^ greeting: 

I, H. S., Sheriff of the said county of , confiding in 

your integrity, punctuality^ and ability, do appoint you the said 
D. 8. a Deputy-sheriff in and for the county of during 

my will and pleasure. And you are faithfblly and impartially 
to discharge and perform all the duties incumbent on you as a 
Deputy-sheriff as aforesaid, according to the best of your ability 
and understanding, agreeably to the rules and regulations of the 
Constitution and the Laws of the Commonwealth. 

Given under my hand and seal at i in said county, 

this day of i ▲• d. 

H.8. 

Sheriffi 
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88. [Date.] 

Personally appeared the within-named D. S. and took and 
subscribed the oaths and declarations prescribed by the Consti- 
tution of this Commonwealth and the Laws of the United States 
to qualify him to execute the trust reposed in him by the com- 
mission aforesaid, before 

[Signatures of officers before whom qualified.] 



90. AcffOummerU of Court by Sheriff in the Absence of the 

Justice. 
ss. [Date.] 

Whereas it so happens that no Justice of the Court for 

the Commonwealth is present to hold the said Court at 

within and for said county of on the day of , 

therefore be it known unto all persons whom it may concern that 
I, H. S.f Sheriff of said county of , by virtue of the power 

and authority in me vested by the law, have adjourned the said 
Court which was by law to have been holden at the time 
and place above mentioned, until the day of , 

A* D. , at o'clock in the noon of said day, at 

the Court-house in , at which time and place last men- 

tioned all persons having anything to do before said 
Court may give their attendance and they shall be heard. 

H. S. 
Sheriff of the County of 



91. Precept for Ordering out the JUUitia in MassctchuseUs. 

COMMOIT WEALTH OF MaB8ACHU8BTT8. 

ss. 
[Seal.] 

To [insert the officer's title] A.B.^ commanding [insert his command]: 

Whereas it has been made to appear to me, H. S., Sheriff of 
the said county of , that [here state one or more of the 
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causes named in the statutes for calling out the militia'] in 
our of , and that military force is necessary to 

aid the civil authority in suppressing the* same; now, there- 
fore, we command you that you cause [your command, or such 
part thereof as may be desired], armed and equipped with 
ammunition, and with proper ofiScers, to parade at , 

on , then and there to obey such orders as may be given, 

according to law. Hereof fail not at your peril, and have you 
there this precept, with your doings returned thereon. 

H. S. 

Sheriff. 



92. Criers of Court. 

The folloumg forms are in use in some of the courts in 
Massachusetts, and are suggested as proper forms for the use 
of Criers, changes being made as necessary for the different 
courts and in the different counties and States : — 

OPENING OF COUBT. 

All persons that have anything to do before the Honorable 
Justices of the Superior Court now held at , within and for 

the county of , will give their attendance and they shall 

be heard. 

God save the Commonwealth of Massachusetts. 

CALL TO JURORS TO ANSWER TO THEIR NAMES. 

Ye good men of the county of who have been summoned 

to appear here this day to serve upon the jury of trials, answer 
to your names at the first calL 

CLOSING OF COUBT. 

All persons that have anything further to do before the Hon- 
orable Justices of the Superior Court now held at » 
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within and for the ooanty of , may now depart and give 

their attendance at this place [here 9tate the time']^ to which 
time and place this sitting of the Court ia a4)oamed 
God save the Commonwealth of Massaohusetta. 

NONSUIT OV PLAINTIFF. 

A. B. [name of the plaintiff^, come into oonrt and piosecate 
your action against C. D., or yon will be nonsuit 

DEFAULT OF DEFENDANT. 

C. D. [name of defendant']^ come into court and answer to 
A. B., or your default will be recorded. 

NONSUIT OF LIBELLANT IN DIVORCE PR0CEEDIN08. 

A. B. [name of iibeUant']^ come into court and prosecute your 
libel against C. D., or you will be nonsuit. 

DEFAULT OF LIBELLEB IN DIVORCB PROCEEDINOS. 

C. D. [name of Ubellee'], come into court and answer to the 
libel of A. B., or your default will be recorded. 

DISSOLUTION OF CORPORATIONS. 

All persons interested in the [name of corporation'], come 
into court and show cause, if any you have, why said corpora- 
tion should not be dissolved. 

CALL TO GRAND JURORS TO ANSWER TO THEIR NAVES. 

Ye good men of the county of who have been summoned 

to appear here this day to serve upon the grand inquest for the 
body of said county, answer to your names at the first call. 

DEFAULT OF DEFENDANT IN CRIMINAL CASE. 

[Name of defendant"], come into court and answer to the 
Commonwealth^ or your default will be recorded. 
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DEFAULT OF BAIL IM CBIVIKAL CASB. 

llfames of ba%[]^ come into ooart and bring with yon the 
body of [name of defendanf]^ whom you agreed to have here 
this day, or you will be defaulted. 

DEFAULT OF DBFSVDAIIT UPON EXCEPTIONS IH SUFBEMB JUDIOIAL 

COUBT. 

[^Ndme of defendant^ come into court and prosecute your 
exceptions to the Commonwealtbt or your default will be 
recorded. 

DEFAULT OF DEFENDAin* ON APPEAL IN CBIMINAL CASE. 

[Name of defendant^ come into court and prosecute your ap- 
peal to a complaint against you, or your default will be recorded. 

CALL TO CLAIMANTS OF INTOXICATINO LIQUOBS. 

[Name ofdtfendant] and all persons claiming any interest in 
certain intoxicating liquors seized by virtue of a warrant on the 
complaint of [name of complainant]^ come into court and prose- 
cute your claim to said liquors and vessels, or you will be 
defaulted. 

PBOOLAHATION PEEVI0U8 TO FINAL ADJOUBNHENT OF COURT. 

AU persons that have anj-thing further to do before the Hon- 
orable Justices of the Superior Court now held at , within 
and for the county of , will come forth and disclose it, or 
this sitting of the court will be adjourned without day. 

PBOCLAICATION OF FINAL ADJOUBNHENT OF C0T7RT. 

All persons that have anything to do before the Honorable 
Justices of the Superior Court now held at , within and 

for the county of , may now depart and give their at- 

tendance upon a new summons, for this sitting of the court is 
now adjourned without day. 

God save the Commonwealth of Massachusetts. 
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93. Sheriff^ 9 Jury. 

REQUISITION TO SELEGTMEN. 

8S. 
To the Selectmen of the town of y in said county^ greeting: 

Whereas the Justices of the Court at a term thereof 

begun and holden at , {pr^ the County Commissioners] in 

said county, on the day of , did order that a Jury 

should be summoned according to law, to be impanelled and 
sworn, to inquire into the matter as to the damage that happens 
or accrues to A. B. by reason of the laying out, locating anew, 
altering, or discontinuing a certain highway situate in T, in said 
county ; and a warrant under the seal of said Court [or. Com- 
missioners] directed to the Sheriff of said county or his deputy, 
has been duly issued and delivered to me for that purpose. 

You are hereby required in the name of the Commonwealth of 
Massachusetts to appoint as the law directs, hy drawing from 
the jury-box in your town four good and lawftd men to serve on 
the jury to be impanelled and sworn for the purpose aforesaid ; 
and the names of the persons so drawn you are to certify sea- 
sonably to me that they may be duly notified of their said 
appointment. 

Given under my hand at , in said county, this 

day of , A. D. 18 • 

H.S. 

Sheriff^ 
CERTIFICATE OF SELECTMEN. 

ss. [Date.] 

To H. S., Sheriff of the county of 

We hereby certify that at a meeting of the Selectmen of the 

town of , in said county, duly notified for that purpose 

and held this day at the house of , in said town, the 

following persons were drawn to serve as jurors pursuant to the 

foregoing requisition by you made upon us, to wit : {^here name 

the persons drawn]. 

[Signatures of the Selectmen.] 
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SUHMOKS TO JX7BOB8. 

88. 

To H, W.y etc. : 

YoQ haying been drawn and appointed by the Selectmen of 
the town of , in said county, to serve as Jorors to 

inquire into the matters as to the damage that happens or ac- 
crues to A. B. by reason of the laying out, locating anew, alter- 
ing, or discontinuing a certain highway situated in , in 
said county, are severally summoned to come before me at the 
house of , in said town of , on the day of 
, at o'clock in the noon, to be impanelled 
and awom as jurors in the matter above mentioned. Hereof 
fail not, as you will answer your default under the penalties of 
the law in this case made and provided. 

Given under my hand at , in said county, this 

day of , A. D. 18 • 

H.S. 

Sheriff. 

88. [Date.] 

I have notified and summoned the persons above named 
drawn as jurors, to wit, H. W., etc, to appear at the time and 
place and for the purposes above mentioned. 

Fees. ^- S- 

Deputy^heriff. 

NOTICE TO PABTIES. 

88. [Date.] 

To A. B. and C, D., hoik of , in said county: 

You are hereby notified that on the day of next, 

at o'clock in the noon, at the house of in 

said , I shall cause to be impanelled and sworn a 

jury of good and lawflil men to inquire into the matter as to the 

damage that happens or accrues to the said A. B. by reason of 

the laying out, locating anew, altering, or discontinuing a certain 

highway situated in aforesaid. 

H.S. 
Sheriffs 

28 
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CBRTIFICATB OF JUBOSS* OATH. 

88. [Date.] 

Personally appeared [^here state the names of the Jurors'] and 
made oath that they would make a jast and true appraisement 
of the damages sustained by A. B., the complainant in this case, 
and well and truly try all such other matters as should be law- 
fully submitted to them under the complaint of the said A. B., 
and give a true verdict therein according to the law and the 
evidence given them. 

' Before me, H. S. 

Sheriff. 

BETURK OF WARRANT. 

83. [Date.] 

Pursuant to this warrant I made application to the Selectmen 
of the towns of C, S, and W, respectively, three nearest towns 
in said county not interested in the question, requiring them to 
draw from the jury-box of their respective towns the names of 
four good and lawful men to serve upon the Jury herein ordered ; 
and the said Selectmen made due return of said applications as 
follows, to wit : J. S., etc., were returned fh)m the said t9wn of 
G ; E. L., eta, were returned from said town of S, and D. L., etc., 
were returned fh>m said town of W, as appears by the certifi- 
cates of the Selectmen of said towns respectively, herewith re- 
turned into court. And I caused the said persons so returned 
to serve as jurors to be summoned to come before me on , 

the day of instant, at o'clock in the 

noon, at the house of , in , in said county. 

And I gave seasonable notice to the parties of the time and 
place when and where I should impanel said jury for the pur- 
poses in this warrant expressed. And on the said day of 
, instant, at the house of , in said , I then 
proceeded to impanel said jury, and the said jurors were duly 
sworn before me, as appears by the foregoing certificate by me 
subscribed. And after said jurors had chosen F. M. foreman by 
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ballot I conducted them to and upon the premises, after which 
and after they had fully heard the parties I caused them to be 
by themselyes, when they agreed npon and sealed up their ver- 
dict, which is herewith returned into court 

Fees of Sheriff. H.'S. 

Fees of Jurors. Sheriffs 

CAPTION OF TEBDICT OF JUBT. 

A. B. V. C. D. 

The jurors impanelled by H. S., Sheriff of the county of 
, on the day of , a. i>. ' , for 

the purposes mentioned in the warrant in this case, issued on 
the petition of the said A. B., having been first duly sworn, and 
having chosen F. M. foreman by ballot, after careftilly viewing 
the premises and fully hearing the parties, find and return their 
verdict as follows : — 

The foregoing form may he used for juries in case of mill 
dams by substituting *' flowing of land by C. A" in place of 
" laying out, etcJ' wherever necessa/ry. 



§ 185. Tax-CoUectors. 

By a recent statute in Massachusetts full and complete 
forms were prescribed for the use of the Collectors, and they 
are reprinted here, in the belief that they will be found suit- 
able for use in many cases in other States : — 

1. Form of Demand. 

Collector's Office, B , 18 . 

To 

Herewith find your tax-bill due , 18 , amounting 

to $ . Payment of the same is hereby demanded, [j^ 

interest hcu been voted by the city or toton^ add:'] Interest at 
the rate of per cent per annum will be charged from 



356 FOBMS AND PBECEDEKTS. [CHAP. XL 

, 18 . Tou are hereby notified that unless yoar 
tax is paid in fourteen days from this date, with all l^al 
charges, the Collector will then proceed to collect the same ac- 
cording to law. 

CD. 
Collector of Taxes for the of 



2. Form of Notice of Sale of Distrained Property. 

collector's sale. 

Distrained upon a warrant of distress for non-payment of 
taxes, and will be sold by public auction on , the 

day of 9 18 , at o'clock, m., at , unless 

said taxes shall be paid before the sale, the following described 
property, to wit: {here describe the property]. 

B , 18 . CD. 

Collector of Taxes far the of 



8. Form of Notice of AdjoummefU of Sale. 

To the original notice of sale, or a copy thereof, add the 
follotving, and poet at the place of sale : — 

The Collector hereby gives notice that the above sale stands 

adjourned to , the daj- of , 18 , at 

the same hour and place. 

B , 18 . CD. 

Collector of Taxes for the of 



4. Form of Certificate to be made vpon an Attested Copy of 
Warrant when Corporate Stock is Seized. 

Collector's Office, B , 18 . 

I hereby give notice that I have seized share of the 

capital stock of the [A. B. Company] standing in the name of 
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by virtae of a warrant of distress, a copy of which 

is herewith presented ; said share being seized and distrained 

for the non-payment of a tax duly assessed upon the said 

by the Assessors of for the year 18 , 

amounting to the sum of , which the said , 

after due demand, has neglected and refused to pay. 

B , 18 . CD. 

Collector of Taxes for the of 



5. Form of Certificate required to be given by a Collector 
when a Commitment is made by him. * 

, 18 . 

I hereby certify that the tax assessed in the of 

, as of the first day of May, in the year , upon 

, remains unpaid for fourteen days after demand 

therefor made by me ; and that for want of goods and chattels 

whereof to make distress, I commit the said person to prison. 

I also certify that the amount the said person is to pay for 
said tax and interest and charges and fees is dollars. 

CD. 

Collector of Taxes for the of 



6. Form of CoUector'a Warrant to Distrain or Commit, 

Ck>]CXONWBALTH OF MASSACHUSETTS. 

To (he Sheriffs of our several counties, or their Deputies, or to any Con- 
stable of or Deputtf^oUector of Taxes for the of , 

m the county qf , greeting : 

Whereas , a resident of ,in the county 

of , was duly assessed as of the first day of May, in 

the year eighteen hundred and , by the Assessors of the 

of , a tax in the sum of dollars ; 

and the same now, after the expiration of fourteen days from 
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■ 

the date of a demand made upon him by me in accordance with 
law for the payment of the same, remains unpaid ; Therefore, 

In the name of the Commonwealth of Massachusetts, 3^ou and 
each of you are required and directed to distrain the goods or 
chattels of the said person so assessed suflScient to satisfy and 
pay the amount due for such tax and interest, and all fees and 
charges of keeping and selling the same, saving and excepting 
the tools or implements necessary for the trade or occupation of 
the said person so assessed; beasts of the plough necessary 
for the cultivation of his improved land ; military arms ; utensils 
for housekeeping necessary for upholding life ; and bedding and 
apparel neeessarj' for the said person so assessed and his family. 
And the goods and chattels so distrained by you, you are re- 
quired to keep at the cost and charge of the owner, and within 
seven days after the seizure to sell the same at public auction, 
for the payment of the said amount due ; having first posted up 
a notice of the sale in some public place in the town or city 
where found, forty-eight hours at least before the sale; pro^ 
vided^ however^ that you may, if yon shall see fit, once adjourn 
said sale for a time not exceeding three days, in wliich case yoa 
shall forthwith post up a notice of such adjournment and of the 
time and place of sale. And if said distress shall be sold for 
more than the said amount due, you shall return the surplus to 
the owner of such goods or chattels upon demand, with an ac- 
count in writing of the sale and charges. And if you cannot 
find sufficient goods and chattels belonging to the person as- 
sessed whereon to make distress, you shall take the body of the 
said person and him commit to one of the common jails in the 
county in which 3'ou shall arrest him, there to remain until he 
shall pay said tax and interest and charges and fees, or until 
he shall be discharged therefrom by due course of law. 

And in case you shall commit said person so assessed to 
prison by virtue of this warrant, you are required to give the 
keeper of the prison wherein he may be committed an attested 
copy of this warrant, with a certificate thereon under your hand, 
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Betting forth that for want of goods and chattels of the said per- 
son whereof to make distress, yoa have taken his body and com- 
mitted him to prison as aforesaid ; and also setting forth the 
amount said person is to pay as his tax and interest and fees 
and charges* 

Hereof fail not, and make return of this warrant, with your 
doings thereon, within sixty days from the date hereo£ 

Given under my hand and seal this day of , 18 . 

C. D. [Seal.] 

Collector of Tiuces/or ihe of 



7. Form of Certificate required to be Indorsed on Copy of 

Warrant in Case of Commitment. 

,18 . 
I hereby certify that, by virtue of the warrant, of which the 
within is a true copy, for want of goods and chattels whereof to 
make distress, I have taken the body of the within-named 

and committed him to prison, and that the amount 
which he is to pay as his tax and interest and fees and charge 
is dollars. 

Depuijf^olleclor of Taxes for the qf 



8. Form of Demand of Tax on Real Estate. 

Collector's Office, C , 18 . 

To 

In compliance with the statute, I hereby demand of you the 
payment of dollars, that being the amount of tax 

assessed for the year 18 on the estate in this city [or, town, 
here give a brief statement of the estate']^ and owned [or, occu- 
pied] by yon at the date of assessment. Tou are hereby noti- 
fied that if said amount, together with the legal costs and 
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charges thereon, is not paid within fourteen days ftom this date, 
the said estate will be sold by public auction, pursuant to law. 

CD. 

Collector of Taxe»for the of 

N. B. — When the demand is made upon an attorney this 
form shotUd be changed accordingly. 



9. Farm of CoOectOf^s Notice of Sale of Heal Estate to be 

PublieJked in a Newspaper. 

collector's notiob. 

B ,18 . 

The owners and occupants of the following described parcels 
of real estate situated in the city [or, town] of , in 

the county of , and Commonwealth of Massachusetts, 

and the public, are hereby notified that the taxes thereon sev- 
erally assessed for the years hereinafter specified, according to 
the list committed to me as Collector of taxes for said 
by the Assessors of taxes, remain unpaid, and that said parcels 
of real estate will be offered for sale by public auction, at the 
in said , on , 18 , at o'clock, 

M., for the payment of said taxes with costs and charges 
thereon, unless the same shall be previously discharged [here 
state the name of the party taaed, if known; a substantiaUy 
accurate description of the estate; the year in which the tax is 
assessed^ and the amount of the tax on each parcel of real 

estate^. C. D. 

CoUectar of Taxes for the of 



10. [Use Form 9 for notice to be posted on the premises, with 
the words, *^ This estate to be sold for unpaid taxes,** written or 
printed at the top of the notice.] 
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11. Form of Affidavit of Disinterested Person^ Deputy-col- 
lector y or Collector of Demand^ to be Mecorded in the 
Begistry of Deeds. 

S ,18 . 

I [A. B., a disinterested person, or^ a Depatj-ooUector, or, 
Collector] hereby certify that on the day of , 

18 ,1 served upon E. F. a demand for the payment of a tax 
of dollars, assessed upon him by the Assessors of 

in 18 , upon the estate in said [here give a 

eubstantiaUy accurate description of the estate']^ with a notice 
that if said amount, together with the l^al costs [and interest] 
thereon, was not paid within fourteen days from the date thereof 
that the said estate would be sold by public auction, pursuant 
to law. A. B. 

COMXONWIALTH OV MjLSBAOHUBSTTB. 

H ss. 18 . 

Then personally appeared the said A. B., and made oath that 
this statement by him subscribed is true. 

Before me, Justice of the Peace. 



12. Form of Affidavit when the Demand is made upon two or 

more distinct Persons, 

S , 18 . 

I [A. B., a disinterested person, or^ a Deputy-collector, or^ 
Collector] hereby certify that on or since the day of , 

18 , 1 have served on each of the parties hereinafter mentioned, 
on the date and in the manner specified, as may be seen by ref- 
erence to their respective names, a demand like the blank here- 
unto attached, the blanks being first filled with the date, name, 

amount of the tax, and location of the real estate. 

A. B. 



Nunes. 



Amonntof Tax. 



Maimer and Date of Senrlce. 
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CoM]fOKWBJii.TH or Mabbaohubbtts. 
H 6s. S , 18 . 

Then personally appeared the said A* B.,,and made oath that 
the above statement by him subscribed is true. 

Before me, Justice of the Peace. 

[Here annex the Uankform^ No. 8, rtferred to in the affidavit."] 



13. Form of Affidavit of Posting and PtMishing Advertise- 
ment of Sale. 

S ,18 . 

I, A. B., of , in the county of , and Com- 

monwealth of Massachusetts [a disinterested person, or^ a Deputy- 
collector, or J Collector of taxes], hereby certify that I witnessed 
the posting [or, posted] on the premises named therein the 
printed notice hereto annexed of the Collector of taxes of the 
town [or, city] of for the sale of real estate [or, of 

the various parcels of real estate] situate in said , for 

non-payment of taxes, as specified in said notice hereto annexed, 
also in a convenient and public place, to wit, the , 

in said town [^or^ city], and that said notice was advertised three 
weeks successively in the , a newspaper published in 

[city or town] [^or (/* there is no such newspaper ^ state thai fact 
afid add: in said county], the last publication being at least 
one week before the advertised time of sale ; and that said post- 
ing was done three weeks before the time of sale, in accordance 

with law. 

A.B. 

. COMHOirWBALTH OW MaBBAGHUBBTTB. 

H 88. S , 18 . 

Then personally appeared the above-named , and 

made oath that the foregoing statements by him subscribed are 

true. 

Before me. Justice of the Peace. 

[Here annex a copy of the advertisement.^ 
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14. Form of Deed, 

Co]afONWBi.LTH ov Massachitutts. 
To all persons to wham these presents may covMy 

I, , Collector of Taxes for the of , 

in the county of 9 and Commonwealth of Massachusetts, 

send greeting. 

Whereas the Assessors of taxes of said of , 

in the lists of assessments for taxes which they committed to 
me to collect for the year one thousand eight hundred and 
; duly assessed as owner of the real 

estate in said 9 which is hereinafter described, the sum 

of dollars and cents, for State, dty [or, town], and 

county taxes thereon ; and whereas on the day of , 

▲. D. 18 ,1 duly demanded of said [if the demand teas made on 
a mortgagee or an attorney of a nonrreeideni owner^ here insert 
the fact"] the payment of said taxes, so as aforesaid as-* 

sessed on said real estate, and the same were not paid ; and 
whereas, after the expiration of fourteen days fh>m the time of 
demanding pa3'ment of said taxes as aforesaid, the same still 
remaining unpaid, I duly advertised said real estate to be sold 
by public auction for the payment of said taxes, and all inci- 
dental costs and expenses, on the , a. d. 18 , at 
o'clock in the , at the , in said , by publish- 
ing an advertisement thereof, containing also a substantially ac- 
curate description, and the name of the owner of said real estate, 
and the amount of the taxes so as aforesaid assessed thereon, in 
the , a newspaper published in , in the county 
where said real estate lies, three weeks successively, the last 
publication whereof was one week before the time appointed for 
the sale, and by posting the said advertisement in public 
and convenient place in said , to wit, the , 
and also on said real estate, three weeks before the time ap« 
pointed for said sale ; and whereas, said taxes so as aforesaid 
assessed on said real estate not being paid, I proceeded at the 
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time and place appointed as aforesaid for the sale, to sell said 
real estate by public auction for the discharging and payment of 
said taxes thereon, and said incidental costs and expenses * [t^ 
the sale is acffoumed add Aere], and no person appeared and 
bid for the estate thus offered for sale an amount equal to the 
said taxes and costs and expenses, and I thereupon, at said 
time and place appointed for sale, ac^ourned said sale until 
the day of , a. d. 18 , at o'clock in the fore- 

noon, at the same place, and then and there made public procla- 
mation of said adjournment ; and in like manner in all respects 
I adjourned said sale from time to time to the same hour and 
place, and then and there made public proclamation of said ad- 
journments ; and at the time and place so fixed and proclaimed 
for making said sale on each of the several days, at the said 
hour and place, I proceeded to offer for sale said real estate by 
public auction for the payment of said taxes, costs, and expenses, 
and no person appeared at either time so fixed by adjournment 
for said sale and bid a sum equal to said taxes, costs, and ex- 
penses, until on , the day of » 18 ; and at 
the said time and place so fixed for said sale by the last of the 
said adjournments, namely, on the day of , a. d. 18 
[use such of these averments as toiU conform to the fads^y I 
proceeded again to offer for sale by public auction said real estate 
for the pa}^ment of said taxes and costs and expenses, and the 
said real estate was struck off to of , in the 
county of , and State of , for the sum of 
dollars and cents, he being the highest bidder therefor ; 

Therefore, know ye that I, the said , Collector of 

taxes as aforesaid, by virtue of the power vested in me by law, 
and in consideration of the said sum of dollars and 

cents to me paid by said , the receipt whereof I do hereby 

acknowledge, do hereby give, grant, bargain, sell, and convey 
unto the said the following described real estate, 

the same being the land taxed as aforesaid, to wit : [^here <fe* 
scribe the estate']. 
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To have and to hold the same, to the said heirs 

and assigns, to their use and behoof forever ; subject to 

the right of redemption by any person legaQy entitied to redeem 
the same. 

And I, the said Coilector, do covenant with the said 
heirs and assigns, that the sale aforesaid has, in all particulars, 
been conducted according to the provisions of law.f 

In witness whereof I, the said , Collector as afore- 

said, have hereunto set my hand and seal, this day of , 
in the year of our Lord one thousand eight hundred and 

[Seal.] 
Collector of Taxes for the of 



Signed, sealed, and delivered in 



presence of 



:} 



88. 18 . 

Then personally appeared the above-named , Col- 

lector of taxes for the of , and acknowledged 

the foregoing instrument to be his free act and deed. 

Before me. Justice of tJie Peace. 



15. Farm of Deed wTien the City or Town is tha Purchaser. 

Commonwealth or Mabsachusbtts. 

Proceed as in No. 14 to the * and continue as follows : — 

And no person appeared and bid for the estate thus offered 
for sale an amount equal to the said taxes and costs and ex- 
penses, and I thereupon, at said time and place appointed for 
sale, adjourned said sale until , the day of 

, A. D. 18 , at o'clock in the forenoon, at the 

same place, and then and there made public proclamation of 
said adjournment; and in like manner in all respects I ad- 
journed said sale from time to time to the same hour and 
place, and then and there made public proclamation of said 
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adjournments; and at the time and place so fixed and pro- 
claimed for making said sale on each of said several days^ I 
proceeded to offer for sale said real estate by pablic auction for 
the payment of said taxes, costs, and expenses, and no person 
appeared at either time so fixed by acUoumment for said sale 
and bid a sum equal to said taxes, costs, and expenses ; and at 
the time and place so fixed for said sale by the last of the said 
adjournments, namely, on the day of , a. d. 18 , 

at o'clock in the forenoon, I made a public declaration of 

all the facts hereinbefore recited, and no person then appeared 
and bid a sum equal to said taxes, costs, and expenses l\f only 
one (ugoummerU is made^ change these averments to conform 
to the facts'] ; and I thereupon then and there immediately gave 
public notice that I should, and that I then and there did, pur- 
chase on behalf of the said of said real 
estate for the sum of dollars and cents, being 
the amount of said taxes and said incidental costs and 
expenses; 

Therefore know ye that I, the said , Collector of 

taxes as aforesaid, by virtue of the power vested in me by law, 
and in consideration of the premises, hereby give, grant, bar- 
gain, sell, and convey unto the said of 
the following described real estate, the same being the land 
taxed as aforesaid, to wit : ^here describe the estaW]. 

To have and to hold the same, to the said of 

and its assigns, to its and their use and behoof 
forever, subject to the right of redemption by any person legally 
entitled to redeem the same. 

And I, the said Collector, do covenant with the said 
of and its assigns, that the sale aforesaid has, in all 

particulars, been conducted according to the provisions of law. 
[ Conclude as in No. Ufi'om the f.] 
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16. Form of Deed to City or Town tchen the PurchcLser 

FaiU to Payy etc. 

Proceed as in No. lito the* and continue as follows: — 

And the said real estate was straek off to , of 

, in the county of , and State of , 

for the sam of dollars and cents, he being the 

highest bidder therefor ; and whereas the said failed 

to pay to me the sum offered by him as aforesaid, and receive 
his deed of the premises bid off by him, within ten daj's after 
the said sale, and the said sale became null and void, and the 
said of thereby became the purchaser of the 

premises so bid off by the said for the sum of 

dollars and cents, being the amount of said taxes and said 

incidental costs and expenses ; 

Therefore know ye that I, the said , Collector of 

taxes as aforesaid, by virtue of the power vested in me by law, 
and in consideration of the premises, hereby give, grant, bar- 
gain, sell, and convey unto the said of the 
following described real estate, the same being the land taxed 
as aforesaid, to wit : [^here describe the estate"]. 

To have and to hold the same, to the said of , 

and its assigns, to its and their use and behoof forever, subject 
to the right of redemption by any person legally entitled to 
redeem the same. 

And I, the said Collector, do covenant with the said 
of and its assigns, that the sale aforesaid has, in all 

particulars, been conducted according to the provisions of law. 
[^Conclude as in No. X^from the f.] 



17. Form of Notice of Intention to take Real Estate. 

collbctob's notice. 

The owners and occupants of the following described parcels 
of real estate situate in the of , in the county 



368 FOBMS AND PRECEDENTS. [CHAP. XI. 

of , and Commonwealth of Massachusetts, and all other 

persons, are hereby notified that the taxes thereon, severally 
assessed for the year hereinafter specified, according to the list 
committed to me as Collector of taxes for the said 
of , by the Assessors of taxes of said , remain 

unpaid, and that Bsid parcels of real estate will be taken for the 
said of , on the day of ▲. d. 

18 , at o'clock M., for the payment of said taxes, to- 

gether with the costs and chains thereon, unless the same shall 
be previously discharged [here state the name of owner or 
occupant, a description of the parcel or parcels of lands^ the 
year for which the taxes were assessed ^ and the sum assessed 
upon eachparcel]. 

B , 18 . CD. 

CoUeetor of Taxes far the of • 



18. Form of Affidavit of Demand and Notice to be annexed 

to the Instrument of Taking. 

I, C. D., of , in the county of , and Com- 

monwealth of Massachusetts, on oath depose and say that on 
the day of , a. d. 18 , 1, as Collector of taxes 

for the of , made a written demand on 

for the amount of the tax assessed by the Assessors of said 
of , as of the first day of May, a. d. 18 , upon 

the said , with the costs then due on certain real estate 

situated in said of , by [here state manner in 

which the demand was made']^ of which the following is a true 

copy : — 

Collector's Office, 18 

To 

I hereby demand of you the payment of dollars and 

cents, that being the amount of tax assessed for the 

year 18 by the Assessors of , on the real estate [here 

describe the estate'] owned by you. You are hereby notified 
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that if said amoant, together with the costs thereon, is not 
paid within fourteen days from this date, the said real estate 
will be taken, for said taxes for the said of 

Tax, $ ; odstg and charges, $ 

CD. 

CdUctor of Taxeifor the of 

If notice is published and posted, add : — 

And I, the said C. D., do further depose and say that I 
posted and published notices, of which the following is a copy 
[here annex a copy of the notice]^ as follows : A copy thereof 
was posted on [here state where posted], and I also published 
a copy of said notice in the , a newspaper published in 

said lif there be no such paper published in said 

toujn, etate the fact and add: in in said county], three 

weeks successively, that the posting of said notices and the 
first publication thereof was more than fourteen days after 
the making the demand as aforesaid ; and I do further depose 
and say that, at the date of the instrument of taking, hereto 
annexed, the amount of taxes due on the estate therein de« 
scribed, with the costs and expenses, amounted to the sum of 
dollars cents, and that the parcel or parcels or 

lot or lots of land were taken for the reason that the taxes re- 
mained unpaid at the time of the said taking. 

CD. 

CoUectot of Taxes for the of 

B 88. 18 . 

Then personally appeared the above-named C. D., and made 
oath that the foregoing affidavit by him subscribed is true. 

Before me. Justice of the Peace. 



19. Form of Taking of Real Estate. 

Whereas the tax assessed by the Assessors of as of 

the first day of May, in the year 18 , upon E. F. as the owner 

24 
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[or^ occapant] of the real estate hereinafter described, was dalj 
committed to me as Collector of taxes for said of 

; and whereas the said taxes, amounting to 
dollars and cents, have not been paid ; and whereas a 

demand for the payment of said taxes and the costs and ex- 
penses then due was made by me on the said £. F. on the 
day of , last past, in conformity to law ; and 

whereas notice of my intention to take said real estate by virtae 
of the authority vested in me as Collector of taxes for said 
has been duly made, as by law required ; and whereas 
the said taxes, at the date of this instrument, remained unpaid ; 
now, therefore, know all men by these presents, that I, C. D., 
as Collector of taxes as aforesaid, by virtue of the power 
and authority in me vested as aforesaid, have taken, and by 
these presents do take, for the said of , subject 

to redemption according to law, the following described lot or 
parcel of land, with the buildings thereon, the same being the 
estate assessed as aforesaid, to wit: [Aerd describe the estate']. 
The said E. F. is the only person known to me as owner of the 
above described estate. 

In witness whereof, I, the said C. D., as Collector as afore- 
said, hereunto set my hand and seal this day of , 
in the year eighteen hundred and 

C. D. [Seal] 

CoUectar of Taxes for the of 



20. jForm of Receipt by Collector to a Mortgagee, 

Collector's Office, 18 . 

I, Collector of taxes for the of , 

hereby certify that the Assessors of taxes of said of 

, in the list of assessments for taxes, which they com- 
mitted to me to collect for the year one thousand eight hundred 
and , duly assessed the sum of dollars 



I 
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and cents, as owner of the real estate sitaated as fol- 

lows, viz. : and I fhrther certify that the said 

neglected to pay such tax for three months after demand, and I 
thereupon made a demand therefor upon who claimed 

to be the holder of a mortgage upon said real estate ; 
and that the said has paid to me the sum of 

dollars and cents, being the amount of said tax, with 

all intervening charges and expenses, the receipt of which I 
hereby acknowledge. C. D. 

Collector of Ttuesfor the of 

S ss. 18 . 

Then personally appeared the above-named , Col- 

lector of the of , and made oath to the state- 

ment by him subscribed. 

Before me. Justice of the Peace. 



21. JForm ofHeceipt by Collector. 

COLLECTOB^S OfFICB, 18 • 

I, , CoUector of taxes for the of , 

hereby certify that the Assessors of taxes of said of 

, in the list of assessments for taxes, which they com- 
mitted to me to collect for the year one thousand eight hundred 
and , duly assessed the sum of doUars 

and cents, as owner of the real estate situated as fol- 

lows, vi2. : and I fbrther certify that proceedings 

have been commenced by me for the sale of said real estate for 
said tax, and that , who claimed to be the holder of a 

mortgage thereon, has paid to me the sum of dollars 

and cents, being the amount of said tax, with all in- 

tervening charges and expenses, the receipt of which I hereby 
acknowledge, said receipt having been demanded by said 

mortgagee* C. D. 

CoUector of Taxes for the of • 
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S 8S. 18 . 

Then personally appeared the aboTe^nained , Col- 

lector of taxes -for the of , and made oath to 

the statement by him subscribed. 

Belbi^ me, Justice of tiie Peace, 



22. Form of Notice of Sale of Unredeemed Real Estate^ 
in hehadf of a City or Town^ within Two Years after 
Expiration of the HigJit of Eedemption. 

sale of unbedeemkd bxal esfate bt the ow • 

Collector's Office, B , 18 . 

In conformity with the laws of the Commonwealth of Massa- 
chusetts, the public and all persons interested as former owners 
and occupants of each of the following described parcels of 
real estate situated in the of , in the county of 

9 and Commonwealth aforesaid, are hereby notified that 
said parcels having been conye3^ed according to law to said 
[town or city of] for non-payment of taxes and assessments 
and the time within which each of the estates might be re-* 
deemed by tlie owners thereof having expired, each of said 
parcels will be offered for sale in accordance with Section 66, 
of Chapter 390, of the Acts of the year 1888, by public auction 
at the in said B on the dav of 

A. D. 18 , at o'clock M., and to the highest bid- 

der for each of the several parcels a quitclaim deed will be de- 
livered. For farther particulars reference is made to the Registry 
of Deeds of the county of the volume and folio num- 

bers following the description of each parcel indicating the 
record of the deed under which the said of 

BOW holds title to the estate described. 

The sums set against the several estates show the amounts 
due thereon respectively- for the taxes and assessments for the 
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JDOo-paymeot of irhieb s^id estate was sold to [or, taken b}-] tb^ 
««id , together with tbe Mibsequent taxes aiKi assess* 

naents, iotereet o» the 6aEBLe« «Ad all lawful oost^ and charges* 
And none of the said estates will be sold for less than the 
amount set against the said estates, respectively. 

IJBjsre S0t out the w$me of ariffinal owner or occupant if 
known, a description of each parcel, the place of regi^tn/, vol. 
and folio, the years in which assessed, and the anu^mtfor not 
less than which thfi saie will be made,] 

CD, 

Collector of Taxes for the of 



23. Form of Deed of Unredeemed Tax Title. 

Know all men by these presents that> whereas the real estate 
hereinafter described was by deed of , Collector, 

dated a. p. 18 , and recorded with Deeds, 

Lib. FoL , duly conveyed to the of 

, a municipal corporation legally established in the 
(sounty of ^ and Commonwealth of Massachusetts, for 

the non-payment of taxes ; and whereas no person lawfully en- 
titled has, within the time prescribed by lawy redeemed said 
real estate ; and whereas I, the Collector of taxes of the said 
of , acting under the provisions of Chapter 

890 of the Acts of the year eighteen hundred and eighty- 
eight, duly advertised said real estate to be sold by public 
auction on the day of 18 , at o'clock 

in the forenoon, at the in said of , 

by publishing an advertisement thereof, containing a substan- 
tially accurate description of said real estate in the , 
a newspaper published in , three weeks successively, 
the last publication whereof was at least one week before the 
time appointed for the sale, and by posting a like advertise- 
ment in public and convenient place in said 
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of , to wit, the , in said city or town and also 

on said real estate, three weeks before the time appointed for 
said sale; and whereas the amounts due on said estate not 
being paid, the of , by the Collector, 

, thereto duly authorized by statute, proceeded at the 
time and place appointed as aforesaid for the sale, to sell real 
estate by public auction, and the said real estate was then and 
there struck off to , of , in the county of 

, and State of , for the sum of dol- 

lars and cents, he being the liighest bidder therefor ; 

Now, therefore, the of , by its Collector of 

taxes, by virtue of the statutes in such case made and pro- 
vided, and every other power hereto it enabling, in consideration 
of dollars and cents paid by said , the 

receipt whereof is hereby acknowledged, does hereby remisej 
release, and forever quitclaim unto the said , heirs and 

assigns, all the right, title, and interest, which the said , 

of , acquired, by or und6r the deed above mentioned, in 

and to the following parcel of real estate in said , viz. : 

[^here describe tJie eeUxte"]. 

To have and to hold the above released premises, with all 
the privileges and appurtenances thereto belonging, to the said 
, his heirs and assigns, to his and their use and behoof 
forever. 

In witness whereof, the said of has caused 

its seal to be hereto affixed and these presents to be signed, 
acknowledged, and delivered in its name and behalf by its Col- 
lector of taxes, hereto duly authorized by law this 
day of , in the year eighteen hundred and 

Town [or City] of , [Seal.] 

By C. D. 

Collector of Tazezfor the of . 

[To be acknowledged by the Collector as the free act and 
deed of the city or toton."] 
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24. Form of Affidavit of Collector of the Non-Appearance of 
d Purchaser^ or the Failure of Sidder to Pay the Sum 
Bid. 

I, C. D., Collector of taxes for the of , in the 

county of , and Commonwealth of Massachnsetts, on 

oath depose and saj that the advertisement of the sale of 
unredeemed real estate, a copy of which is hereto annexed, 
was published and posted according to the requirements of 
law, and that at the time and place of sale as stated in tlie 
same [no person appeared and bid for the real estate adver- 
tised in said advertisement against the name of the 
sum or amount therein stated, or more] and the estate adver- 
tised as aforesaid against the name of was struck off to 
A. B. for the sum of dollars and cents, he being 
the highest bidder therefor, I further depose and say that said 
A. B. failed to pay to me as such Collector, within ten days, the 
sum offered by him for said estate. 

C. D, 

Collector of Taxes for the of . . 

S SS. 18 . 

Then personally appeared the above-named C. D., Collector 
of taxes for the of , and made oath that 

the above statement by him subscribed is true. 

Before me. Justice of the Peace, 

[Here annex a copy of the advertisement.^ 



25. Forms of Notices when Tax Title is deemed itwalid. 

fbom the absessobs to the collector. 

Office of the Board of Assessors, , 18 . 

To the Collector of Taxes for the of 

Sir : You are hereby notified that the tax assessed as of the 
first day of May, 18 , in the name of upon an estate 

estimated to contain [^here insert the area"] land, situated [here 
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insert the name of street or other description] was invalid by 
f^ason of error in assessment; and that any deed giTcn by yoa 
in consequence of a sale for the non-payment of such tax con- 
veyed no valid title to the purchaser. Apd the Board approves 
of your sending a notice to that effect to the owner of said 
estate. 
Board of Assessors of th^ of , by 

A. B. 

One of taid Amesiors. 

FROM THE COLLECTOR TO THE HOLDER OF THE TITLE. 

Collector's Office^ » IS . 

To 

You are hereby notified that I have reason to believe that the 
tax assessed aA <tf the first day of May, 18 » ia the name of 
upon an estate estimated to contain of land* 

situated Ihere describe the e^tatelf being ttie same estate con- 
veyed to by , Collector, and recorded with 
Deeds, Libro Folio , was, in m}* 
opinion, invalid by reason of an error in the assessment or in 
the proceedings for the sale [here give a brief statement of 
the def€Ct\ and I do hereby, with the approval of the 
Assessors of said , notify and require you, within thirty 
days trom the time when this notice shall be served upon you, 
to surrender and discharge the deed so given, and to receive 
from the of the sum due therefor, with interest 
as provided by law, or to file with the Collector a written state- 
ment that you refuse to make such surrender and discharge. 

CD. 

Collector of Taxes for the of 
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CHAPTER XIL 
officers' fees. 

§ 186. Ommd SnoiertioiUL — All public offioers are en- 
titled to reeeive compenaAtion for all servioes rendered bj 
them in their official capacity, either by a salary paid from 
the general treasury, or by certain fees for specific services. 
The latter method applies to the service of processes in civil 
and criminal proceedings, and certain fees are specified in the 
statutes of the different States, which officers may lawfully 
charge for services rendered by them ; and in most if not all 
the States, if an officer who is entitled to fees demands and 
receives more than he is l^ally entitled to, he renders himself 
liable to a penalty. • These fees in civil cases are to be paid 
by the party for whom the services are rendered; and in 
criminal cases, if rendered in behalf of the State, the fees 
are paid by public authority, and if rendered for the defend- 
ant, they must be paid by him. 

It is a general rule that in all cases where a fee for service 
is not. prescribed by statute, such fee may be charged as is 
prescribed for similar services. 

It is also a general rule that an officer making service of a 
writ or process shall indorse thereon a statement in detail of 
his fees in such service. 

All officers' fees usually include at least two items: the 
charge for service, which is the amount allowed for the act 
of making service of the process ; and travel, which is a sum 
allowed as mileage to cover the expenses of going and return- 
ing in the performance of the official duty. To these items is 
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frequently added a third, namely^ the actual and necessary 
expenses incurred in the service, which would not properly 
be included in the fee for service. These expenses are 
usually allowed, provided of course that the court to which 
the process is returned is of opinion that the same are rea- 
sonable, and were actually and necessarily incurred by the 
officer. 

For convenience of reference, a table of fees as prescribed 
in the statutes of the several States is here appended. 

TABLE OF FEES. 

Maine. Bev. St, ch. 116. 

Sect 5. Service of origiDal summons, either by reading or by copy f . 50 
Service of capias or attachment, with summons on one defendant .50 

If on more than one defendant, for each defendant 50 

Attaching property upon written direction, including summons .75 
Taking the body on a capias, for each defendant so taken . • .60 

For copy of any precept, for each page at the rate of 12 

In attachment of real estate, for leaving with the register of 
deeds an attested copy of his return and other particulars . . .25 

Travel in the senrice of the above is to be from the residence 
of the officer to the nearest post-office, and instead of farther 
travel he is to tax the legal postage. 

The officer is also to pay to the register and tax with fees • . .10 
Writing bail-bond, to be paid by the person admitted to bail . .20 
Service of notice or other process where there is no command to 

return it * 25 

Copy of above, for each page 12 

Levying and collecting executions in personal actions, for every 

dollar of the first hundred dollars 03 

For every dollar above one hundred and not exceeding two hun- 
dred dollars 02 

For every dollar above two hundred dollars 01 

Writ of possession 1.10 

If on more than one piece of land, for each piece after the first .75 
Levying and collecting cost on same as in execations in 
personal actions. 



'i 



§ 186.] TABLE OF FEsa. 379 

Partition of real estate or assignment of dower, for each day . 91.00 
Travel on the above from officer's place of abode to place of ser- 
vice, for each mile . 04 

Petition to the Legislature 30 

Causing appraisers to be sworn and making return of levy on 

real estate 50 

To be pud to each appraiser of real estate, for each day . . . 1.00 
Travel of appraisers, each mile going and returning home . . .04 
Wnting and posting notices of sale of real estate in town where 

the land lies and in two adjoining towns 1.00 

Making deed and return of sale 1.00 

Warrant or mittimus 50 

Travel as usual and reasonable expenses incurred in the 
conyeyance of the prlfloner. 

For aid necessarily employed, per day 1.00 

Travel of above going out and returning home, each mile . . .04 
Subpoena in criminal cases 60 

Court may increase this fee in special cases to what it judges 
reasonable. 

Attending court and keeping prisoner in criminal cases, for 
every twelve hours *• • . .75 

And at the same rate for greater or less time. 

Travel actually performed for the service of a writ, warrant, 
execution, or other process, per mile each way from the offi- 
cer's residence to the place of service of the precept by the 
usually travelled route 06 

With all reasonable sums actually paid for boat-hire, ferriage, 
and for crossing any toll bridge, and postage for returning 
the process by mail to the court to which it is returnable ; 
these items must be expressly stated, and the amount of 
each. 

Distributing venires for jurors 08 

Distributing treasurer's warrants, each 25 

Distributing proclamations of all kinds, each 05 

Transmitting to the Selectmen of towns precepts from the Gov- 
ernor for caUing special meetings, for each town 50 

Attendance by the Sheriff upon the Supreme Judicial or Superior 

Courts, for each day 2.00 

Attendance by Deputy-sheriff upon either of said courts when 
ordered, for each day 2.00 
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Fees under Poor Debtor Proceedings. 

Taking a debtor before a Justice for disclosure ^.25 

And trayel as in the seryioe of a writ 

For bail or other bond 25 

Recommitment of a prisoner when remanded 25 

Arrest of debtor upon execution where he discloses without giy- 
ing bond , . • . • 50 



New Hampshirb. General L»ws, eh. 200. 

Sect. 14. The fees of Sherifb and D^ttty-«beriff9 shall be 
as follows: — 

fiemce of every writ, prooQ89, notice* or executioQ, except writs 

of subpoena for witnesses , 9.50 

Summoning witnesses, each 25 

Taking bail, to be paid by the person bailed 50 

Actual travel to serve any writ, notice, subpoena, process, or ex^ 
ecution, to be reckoned from the place of service to the resi- 
dence of the officer, in no case exceeding fifty miles, and for 
travel to attend any court by the order thereof, to be reck- 
oned from the residence of the officer to the court, each mile 

each way 06 

Levying executions, on the dollar, for the first hundred dollars 

levied ^ .08 

For the residue of the sum levied above one hundred and not 

exceeding three hundred dollars 02 

For the residue of the sum levied above three hundred dollars . .01 
Attending any court by order thereof, to be paid out of the 

county treasury, the Sheriff each day d.OO 

Same for each deputy 2.50 

Attending before Justices on trials where his presence is re- 
quired, each day , ^ . 1.00 

Sect. 15. In case of a BondnaJ attachment of personal pr<^iertf 
or of an attachment of real estate or of funds or property in 
the hand of a trustee under process of foreign attachment, 
the officer making the attachment shall not tax »aj fee or 
make any charge as a fee for the attachment. 
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Sect. 16. The fees of every Sheriff and Depnty^herifF, upon 
any writ, process, or execotion by bim served shall be in- 
dorsed thereon. 

Sect. 17. Jailers shall be entitled to the following^ fees: — 

For receiving any prisoner into custody or discharging him . . 9.50 
For the board of a prisoner, including washing, each week . • 2.50 

Sect. 20. Coroners and Constables shall be entitled to the 

same fees as Sheriffs in like cases. 
Sect. 23. Constable for summoning and attending Coroner's 

jury, each day 67 

And his necessary expenses. 

Sect. 27. Penalty for taking any illegal fee or any greater 

fee than allowed, or any fee to which he is not entitled. 
Sect. 29. Receipt for fees delivered on request, under penalty. 



TsitMONt. Rev. Laws. 

Sect. 4503. There shall be paid to Sheriffs and Constables 
the following fees : — 

Service of each process by reading . 9.06 

Copy for each folio 10 

For taking bail 25 

For each mile's travel for the service of any process, to be com- 
puted from the place of service to the place of return, which 
in the case of mesne process shall be the place of holding the 

court , 10 

For executing a warrant to recommit a prisoner admitted to 

the liberties of the jail yard 1.00 

For levying each execution amounting to three dollars or under .50 
For each three dollars or over, not exceeding one hundred 

dollars 05 

For all over one hundred dollars, one per cent. 

For summoning each grand juror 1.00 

For summoning each petit juror 75 

These last two items are to include all fees for travel and 
service. 

Attendance of Sheriff at County or Supreme Court and Court of 

Chancery, per day . 2.00 

For the necessary sttendanoe of his deputies, each, per day . . 2.00 
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Attendance on a Justice's Court 9-75 

For aecuring property attached upon mesne process a rea- 
sonable sum as fees, subject to the reyision of the Court. 

For transporting and committing one prisoner to the county jail, 
reform school, or house of correction, for travel each mile one 
way 20 

For each copy of the warrant 60 

If more than one prisoner at the same time, for each additional 
prisoner each mile 10 

For transporting and committing one prisoner to the state- 
prison, for each mile from the county jail 25 

For each additional prisoner, per mile 10 

For necessary assistance in apprehending prisoners and in 
transporting them, such sum as is actually paid, if it seems 
reasonable. 

For board and keeping each prisoner per day, not more than • 1.00 

For making an arrest for an offence against the State 50 

Sect. 889. For summoning jurors 2.00 

And a reasonable sum for postage and notices. 

For killing dogs not licensed and collared, each 1.00 

Sect. 864. An authorized person serving process is entitled to 
only one half the regular fees. 



Massachusetts. Pub. St., ch. 199. 

Sect. 6. ' The fees of Sherifi^ Deputy-sherifEs, and ConstableSy 
shall be as follows: — 

For service of original summons or scire faciaSf for each defend- 
ant on whom service is made 9.50 

For a service of a capias, or of attachment with summons, or a 
trustee process, for each defendant or trustee upon whom it is 
served 50 

Except that the fee for the service of a trustee process return- 
able before a lower court, upon each trustee after the first . • .25 

For each copy after the first 10 

Actual attachment of property, or arrest of body made by di- 
rection of the plaintiff in the suit for each defendant . . • 1.00 
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For custody of personal property attached or taken in execution, 
for each day of twenty-four hours, for the keeper while he is 

in charge, a sum not exceeding #2.00 

And for the officer for each day, not longer than ten days ... .50 
Greater compensation for himaelf or for his keeper, or for a 
longer time, must be by consent of the plaintiff and defend- 
ant, or by special order of the Court 

For taking bail and furnishing and writing the bond .... 1.00 
For serving executions and collecting damages and costs, for 

every doUar not exceeding one hundred dollars 04 

For every dollar above one hundred dollars, and not exceeding 

five hundred dollars 02 

For every dollar above five hundred dollars 01 

This percentage to be on the amount actually collected ; and 
if payment is made by the debtor on demand, or without 
levy upon property or body, the fees shaU be only one half 
the above rates. 

For serving a writ of seisin or possession in a real action ... .10 

And if served on more than one piece of land, for each piece 

after the first . . , 75 

For serving an execution npon a judgment for partition or as- . 

signment of dower, for each day 1.00 

For service of a warrant in a criminal case, for each person 

arrested 50 

For service of summons in criminal case, for each person . . .10 

For service of a writ of habeas corpus, a mittimus, state-prison 

warranty venire, or notification to jurors for attendance upon 

any court, whether dvil or criminal, and for service of any 

process issued during the pendency of a prosecution, except 

subpoenas, for each person npon whom the same is served . .80 

For summoning witnesses, each 10 

For dispersing Treasurer's warrants and proclamations of all 

kinds, each, without allowance for travel 08 

For travel, in the service of all process, from the most remote 

place of service to the court or place of return, for each mile, 

each way 04 

If the distance from the place of service to the place of return 
exceeds twenty and does not exceed fifty miles, four cents a 
mile one way only shall be allowed for all travel exceeding 
twenty miles ; and if it exceeds fifty miles, only one cent a 
mile one way shall be allowed for all travel exceeding that 
distance. 
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For travel in the serrioe of venires and notificationB to Jurors, 
for each mile from the plaee of service to the place of return . $.05 

Travel to summon witnesses, for any distance not ezoeeding 
twenty miles, each mile eadi way 10 

For any excess of distance over twenty miles, each mile each 

way 03 

(The last two items are under the provisions of Laws of 1882, ch. 215.) 

SscT. 7. When a person delivering or forwarding a process to 
an officer for service requests said officer to return it by mail 
or express, compensation shall not be allowed for more than 
twenty miles' travel in the service unless the officer actually 
and necessarily travels more than that distance in the service 
6i the same, exclusive of travel from the place of service to 
the place of return. 

For use of horse and carriage in the service of civil process, for 
a distance exceeding two miles one way, for each mile one way 
for a distance not exceeding twenty miles Id 

In the service of precept in criminal case the officer is allowed 
the actual reasonable and necessary expenses incurred in going 
or returning with the prisoner, and if he necessarily uses his 
own horse and carriage, he is allowed for each mile travelled, 
one way 15 

And if he uses the horse and carriage of another, he shall be 
allowed the amount actually expended by him for that 
purpose. 

Attendance before a lower court, each day 1.00 

For attendance upon Sheriff's jury, each day 4.00 

For attendance of Deputy-sheriff upon a meeting of the County 

Commissioners, by their order, each day 8.00 

And for travel out and home once a week for that purpose, each 

mile 05 

For depositing copy of writ in Register's office in attachment of 

real estate, travel, each mile 04 

For copies, per page of 224 words . 20 

For service of meclianics' liens, for each person upon whom 

service is made 50 

For each copy on same 30 

Officers receiving a salary from a county, city, or town, for 
official services, and district police officers under salary flrom 
the State, are not allowed fees in criminal cases, but may be 
allowed their expenses. 
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Rhode Island. Pab. Stat., ch. 257. 

Skct. 20. For serying any writ of summons, of arrest, or of 
attachment issued by the Supreme Court or Court of Common 
Pleas $.76 

For serving any writ of summons, of arrest, or of attachment, 
issued from a District Court wherein the <id damnum^ debt, dam- 
ages, or property claimed is more than one hundred dollars . .75 

For serying a writ in any action brought in a District Court to 
recover possession of lands or tenements 75 

For serying any other writ from a District Court 50 

Sect. 53. For taking bail by bond or indorsement on a writ of 
arrest 50 

For taking bond for the debt on a writ of attachment if the 
amount of said bond be $500 or under 50 

If oyer $500 1.00 

(The last three items are under the provisions of Pub. Laws, cb. 697.) 

For taking bond for goods and chattels attached, the same as 
taking bond for a debt 

For taking an inventory for goods and chattels attached, for 

every hour after the first necessarily employed 20 

For every page of one hundred words of such inventory ... .15 

For every page of a writ, or for every copy of a writ having 

thereon a reference to the property attached, or time and 

place of attachment, or for every copy of a writ with the 

officer's doings thereon, required to be left with or for or to be 

mailed to any person, for every one hundred words 15 

For every copy of a writ issued by a District Court 50 

For committing a person on original writ or mesne process . . .50 
For serying a writ of replevin, including taking bond and de- 
livering property 2.00 

For every hour necessarily employed in making an inventory of 

the property replevied ^ 20 

For every page of one hundred words of such inventory ... .15 

If the damage laid in a writ of arrest, attachment, or replevin 
be over five hundred dollars, in addition one twentieth of 
one per cent for all sums over. 

For every return on a writ setting forth that the defendant can- 
not be found, and that no goods and chattels and real estate 

25 
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and shares in any banking association and personal estate in 
the hands of a trustee, or either, as the writ shall command 

the attachment of, cannot be found $.50 

For senring an execution when the money due thereon is col* 
lected and paid during commitment and does not exoeed loor 

dollars 80 

If aboye four dollars and not exceeding aeren doUars 40 

If above seven dollara and not exceeding twenty dollara ... .00 
If above twenty doUan and not exceeding fifty dollars . . . LOO 
If above fifty dollars and not exceeding one hundred doUara . 1.50 
If above one hundred dollars and not exceeding two kundred 
dollars 2.00 

If above two hundred doUan, two doUars and one tenth cf 
one per cent ; none of the less sums to be included in the 
greater. 

For serving an execution by levy on real estate 50 

For serving an execution by levy on personal estate^ the aame 
as for serving a writ by attachment of like proper^. 

For committing a person on execution 1.00 

For delivering possession of lands, while actually employed by 

the day 1.00 

For advertising real or personal estate to be sold at auction . . 1.00 
For advertising every adjournment of the same 50 

For selling at public suction real or personal estate, if sold 
for one hun<ked and fifty dollan or under, two per cent. 
If sold for over one hundred and fifty dollars and under 
three hundred dollars, one and one half per cent On all 
sums over three hundred dollan and under one thousand 
dollars, one per cent; and all over one thousand dollars, 
ten dollars and one tenth of one per cent in addition, to 
be computed on the amount of the sales, and none of the 
less sums to be included in the greater. 

For serving a subpcena on a witness, if not more than one mile 
from the place of appearance 20 

For travel per mile to serve a subpoena or writ, to be computed 
from the place where the same is returnable 10 

If more than one person is named therein the travel shall be 
computed from the place of service which shall be nearest, 
adding thereto the extra travel which shall be neoessaiy to 
serve it upon the others. 

For serving a warrant or capias in a criminal case and convey- 
ing the prisoner to court, if not more than one mile .60 
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For eTery originid commitineDt of a prLsoner in such case to anj 

Jul or to the state-prison or other place of commitment « . $.70 
For every subseqaent oonimitmeot on aatne complaint . • • .25 
For travel with a prisoner in costody in such case to ooort» 
county jail, or to the state-prieoii or other place of commit- 
ment, per mile J20 



CoifKBCTicuT, Gen. 84* 

Sect. 8729. Each Sheriff and Sheriff's deputy attending the 
General Assembly, the Supreme Court of Errors, or the Supe- 
rior Court, and each Sheriff and Depulpjr-stheriff attending the 
Court of Common Pleas or District Court, or the City Sheriff 
of Waterbury attending said District Court, per day . . . SS.OO 
Each Constable and messenger attending said courts^ per day . 2.50 
Messengers in other oourts to be taxed by the oourt per day not 

more than .^ 2.50 

Each officer who summons a jury and attends the court in a 
trial of forcible entry and detainer, for the first day . . . 2 00 

For each subsequent day 1.00 

For each mile of travel by the Sheriff to return votes to the 
Secretary of State, or by any person to serve process or sum- 
mon jurors to attend court, to be computed from his abode to 
the place of service, and thence in the case of civil process 
to the place of return, except that no travel shall be allowed 
to return a jury warrant • 10 

The moneys actually paid for toll or Town CleiVs tea on the 
service of process. 

For serving a summons or attachment by reading or copy .12 
For taking bail and bail-bond on a writ of attachment demand- 
ing five hundred dollars or less 50 

In other cases 1.00 

For each indorsement of service, not exceeding half a page . • .12 
For each additional page or part of a page of such indorsement .12 
For copies of writs and declarations, exclusive of the indorse- 
ment, at the rate of, per page 25 

For service of a warrant for the seizure of intoxicating liquors, 
or for posting and leaving notices after such seicure, or for 
the destruction or delivery of such liquors under order of 
couriJ 1.00 
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For the removal and cuatody of such liquors so seized, his rea- 
sonable expenses and 91.00 

Levying an execution where the money is actually collected and 
paid over or the debt secured by the officer to the acceptance 
of the creditor, two per cent on the amount of the execution. 

And when it shall be levied on the body of the debtor, and he 
shall be committed to jail, one per cent. 

On the levy of an execution on real estate and on an application 
for the sale of personal property attached to each appraiser 
for each half-day of actual service 1.50 

To a surveyor when necessarily employed, per day 3.00 

To each chain-bearer necessarily employed, per day .... 1 .00 

For causing an execution levied on real estate to be recorded, 
his fees for travel and 50 

For services on an application for the sale of personal prop- 
erty attached or in selling mortgaged property foreclosed 
under a decree of court, the same fees as for similar services 
on executions. 

For attending the trial of any civil action before a Justice of the 
Peace, when such attendance is necessary 1.00 

For committing any person to jail in civil causes, per mile for 
travel from the place of the court to the jail, in lieu of all 
other expenses 20 

For summoning and attending a jury for reassessing damages 
or benefits on a highway, per day 8.00 

Tlie officer serving any attachment or execution, and making 
claim for compensation for time and expenses of any person 
in keeping, securing, or removing property taken therein, 
provided he make out bis bill on the same, specifying the 
labor done and by whom, the time spent, the travel, the 
money paid, if any, and to whom and for what, a reasonable 
compensation for such services and the amount of such ex- 
penses to be taied by the Court, with the costs. 

For each arrest in criminal causes 50 

For any necessary assistant or assistants in such causes, a rea- 
sonable sum, the necessity of such assistance to be proved 
by the oath of the officer. 

For travel with a prisoner to court or to jail, per mile 25 

For holding a prisoner in custody by order of court, per day . 1.00 
For keepers for every twelve hours, and in that proportion, in 
lieu of all other expenses, except in special cases to be ap- 
proved by the Court 1.00 
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For attending a Justice Court with prisoner, when necessary, per 
day f.50 

For setting a prisoner at the bar of the Superior Court for trial 
on one indictment or information or for executing a warrant 
of commitment to the state-prison, for each prisoner . . . 1.00 

For serrice of prooeM retomable before grtnd Jurors, the same 
sum as for senring like process returnable before Justices of 
the Peace in ciyil causes, to be paid by the town wherein 
the meeting of grand jurors is held on Mieir order. 

For taking samples to a State Chemist by order of the Court . 2.00 
For each mile travel in going and returning 10 

For seryice of a mittimus to commit to the Connecticut In- 
dustrial School for Girls, necessary expenses and a reason- 
able compensation. 
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ACCOUNT, 

by mortgagee^ 55. 

more than one mortgagee, 59. 

officer may demand, 182. 

ADJOURNMENT, 

of sale on execution, 145, 188. 
notice of, 146. 
, of sale for tax, 236, 247. 
notice of, 356. 
of court by Sheriff, 348. 
by Crier, 351. 

ADMINISTRATORS AND EXECUTORS, exempt from arrest on 

eivil process, 203. 
ADMISSIONS obtained from prisoner, 274. 
ADMITTANCE, to be demanded before brealdog, 2&. 
ADVERTISEMENT, 

of sale of homestead, 324. 
of equity, 330. 
AFFIDAVIT, 

of creditor to arrest, 195. 

annexed to the writ, 196. 

not required except on actions of contract, 197. 

certificate of magistrate to show all necessary factSi 197. 

necessary to arrest on execution, 214. 

form of, to arrest on mesne process, 348. 
on execution, 344. 

of demand for real estate tax, 361. 

of posting and advertising real estate tax, 362. 

demand and notice on taking real estate for tax, 868. 

of Collector, non-appearance of purchaser, 374. 
AGENT. 

keeper is, of officer, 66. 

receiptor is not, 68. 

officer not, to buy property, 73. 
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AGREEMENT, 

to indemnify, 60. 
of receiptor, 68. 

AID, 

Collector may reqaire, 253. 
officer'may require, 266. 

ALDERMAN OR EARL, 3. 

AMENDMENT OF DECLARATION, diasolves attachment, 86. 

AMOUNT DEMANDED IN WRIT, Umitation of authority of 
Constables, 16. 

ANNUAL CROPS, when considered personal property, 48. 

ANTIQUITY OF OFFICE OF SHERIFF, 2. 

APPLICATION, 

for sale of perishable property, 74. 

of proceeds on execution, 153. 

balance to debtor, 154. 

of proceeds on defective executions, 154. 

to pay mortgages, 154. 

of proceeds from tax sale, 237. 

APPOINTMENT, 

of Deputy-sheriffs, 10. 
to be recorded, 11. 
of appraisers, 166. 

APPRAISAL, 

of perishable articles, 74. 
manner of making, 170. 
encumbrances to be deducted, 172. 
right to rents, etc., 173. 
several tracts of land, 173. 

APPRAISERS, 

of perishable property, how appraifled, 74. 

to be disinterested, 75. 

duties of, 75. 

on replevin, 04. 

of real estate on execution, 162. 

notice to debtor to appoint, 164. 

appointment of, 166. 

appointed by agent when, 166. 

manner of appointment, 166, 167. 

who may be, 168. 

no person compelled to be, 168. 

must be disinterested, 168. 
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APPRAISERS — continued. 
pecuniary interest, 169. 
unfriendly feelings, 169. 
relationship, 169. 
the appraisal, 170. 
to view premises, 171. 
to estimate value, 171. 
to set off by met€« and bounds, 172. 
to deduct value of encumbrances, 172. 
certificate of, on execution, 173. 

how signed, 175. 
oath of, form, 303-^18. 
certificate, form, 303-319. 

in replevin, 309. 
in dower, oath of, 335. 

certificate of, 336. 

ARREST, 

on civil process, 193. 

on mesne process, when authorized, 195. 

creditor's affidavit, 197. 

magistrate's certificate, 197. 

how made on mesne process^ 199. 

who may be arrested, 199. 

exemption from, 200. 

officer to take bail, 204. 

debtor taken before a magistrate, 208. 

commitment to jail, 210. 

custody and support in jail, 212. 

on execution, 214. 

release on bond, 216. 

application for poor debtor's oath, 218. 

debtor to surrender, 220. 

return of execution, 221. 

damages for escape, 222. 

for tax, 227-253. 

how made, 253. 
power of, criminally, 260. 
no exemption, 262. 
how made, 263. 
where made, 263. 

authority of officer to be made known, 264. 
officer to make known cause of, 265. 

to exhibit warrant, 265. 

may require aid, 266. 
under warrant, 268. 
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ARREST -^continued. 

made where and when, 268. 

without a warrant, 269. 

custody of prisoner, 274. 

forms of returns, 337. 

on civil process, 337. 

and delivery on habeas carpus^ 888. 

on warrant, 338. 
ASSAULT, officer not to commit, on eiyil prooeo, 27. 
ASSIGNMENT IN INSOLVENCY, 

dissolves attachment, 84. 

when to be made, 85. 
ASSOCIATIONS, 

co-operative, shares exempt, 125. 

loan and building, shares exempt, 125. 

ATTACHMENT OF PERSONAL PROPERTY, 
not when in use by debtor, 27. 
not by means of personal violence, 27. 
defined, 46. 
right by statute, 47. 
statute must be complied with, 47. 
when required, 47. 
when to be made, 47. 
how made, 49. 
officer must observe and inquire, 49. 

must ascertain ownership, 40. 
not to take goods of third party, 50. 

from lawful custodian, 50. 
indemnity, 50. 
what may be attached, 51. 
all liable to execution, 51. 
to what value, 51. 
exempted articles, 52. 
specific property, 52. 
of part owner, 52. 

how made, 53. 
of partnership, 53. 
mortgaged or pledged, 54. 
interest of mortgagee, not, 54. 
mortgaged by U. S. Marshal, 57. 
demand by mortgagee, 57* 

by officer, 57. 

to conform to mortgage, 58. 
more than one mortgagee, 59. 
Buooessive, of mortgaged property, 59. 
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ATTACHMENT OF FCBSONAL FBOPERTY -^continued. 

time of demand, 59. 

taken into custody, 60. 

removal necessary, 61. 

possession to be retained, 01. 

by copy, in Vermont, 61. 

bulky articles, 62. 

copy where filed, 65. 

keepers, 65. 

ao long as necessary, 66. 

delivered to receiptor, 68. 

form of receipt, 68. 

powers, etc., of receiptor, 68. 

liability of receiptor, 69. 

defences of receiptor, 71. 

receiptor cannot deny, 71. 

sale of, by consent, 72. 

consent to sale, 73. 

manner of sale, 73. 

officer not to buy, 73. 

sale of perishable property, 78. 

appraisal of perishable property, 74. 

notice of sale of perishable property, 74. 

removal necessary, 76. 

when, 76. 
custody, how maintained, 77. 
use by debtor, 78. 
special ownership by officer, 78. 
custody, how long, 78. 
successive, property held for, 79. 

on same writ, 80. 
simultaneous, 80. 
subsequent, 81. 
in what order, 81. 
by whom made, 81. 
by copy, 82. 
how dissolved, 83. 
bond to dissolve, 83. 
dissolved by assignment, 84. 
property delivered to assignee, 85. 
dissolved by act of creditor, 86. 
amendment to declaration, 86. 
consent to assignment, 86. 
dissolved by fraud, 87. 

by act of officer, 87. 
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ATTACHMENT OF PERSONAL PROPERTY — cew/intkjd. 

dusolved by operation of law, 87. 

by reference, 87. 

by death, etc., 87. 

by judgment for defendant, 88. 

if not taken on execution, 89. 
dissolution, duty of officer, 89. 
copy or summons to be served, 90. 
nominal, summons sufficient, 91. 
return necessary, 92. 
on trustee process, 98. 
shares in corporations, 99. 
exemptions, 103. 
exempted aiticles, taken when, 104. 

pointed out when, 104. 
exemption may be waived, 104. 
in actual use, exempt, 106. 
crops, etc., 107. 
exemption by statute, 107. 
liberal construction for debtor, 107. 
wearing apparel, 108. 
household furniture, 108. 
value thereof, 109. 
books, etc., exempt, 110. 
fuel and provisions exempt, 111. 
tools of trade exempt, 112. 
farming implements exempt, 116. 
working cattle and horses exempt, 117. 
debtor to select, 117. 
domestic animals exempt, 120. 
cows exempt, 120. 
sheep exempt, 122. 
swine exempt, 122. 
poultry exempt, 123. 
hay and forage exempt, 128. 
stock in trade exempt, 128. 
military equipments exempt, 124. 
boats, etc., of fishermen exempt, 124. 
pew in meeting-house exempt, 126. 
burial rights and lots exempt, 125. 
pension money exempt, 125. 
shares in certain associations exempt, 125. 
charges for keeping, a lien, 154. 
simultaneous, equal rights, 154. 
forms, 291. 
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ATTACHMENT OF PERSONAL FEOTERTY ^ continued. 
nominal, form of return, 292. 
of part owner, form, 293. 
subsequent, form of return, 298. 
simultaneous, form of return, 298. 

ATTACHMENT OF REAL ESTATE, 

general directions, 127. 

matter of record, 127. 

statutes to be strictly followed, 128. 

on what writs, 128. 

what may be attached, 128. 

copy or certificate to be made, 129. 

copy of return, attested, 130. 

common form of description, 180. 

copy to be filed, 131. 

fixed by the filing, 132. 

in order of filing copies, 132. 

account may be demanded of mortgagee, 182. 

officer no right to, 132. 

simultaneous attachments, 133. 

subsequent attachments, 133. 

service on defendant, 133. 

fraudulently conveyed, 134. 

return, 135. 

form of return, 310. 

ATTORNEY, 

officer not to act as, 19. 

of plaintiff, not to sign writ, 22. 

not to deputize person to serve, 22. 

may direct officer, 29, 139. 

may direct immediat^service, 32. 

may consent to sale, 73. 
professional books of, exempt, 110. 
not to act as magistrate, 198. 

AUCTIONEER, officer to act as, 146, 184. 

AUTHORITY, 

of special deputy to be made known, 19. 
of indifferent person to be made known, 19. 
not dependent on the direction, 22. 
to serve writs by statute, 25. 
of officer to be made known, 264. 

AUTHORIZED PERSON, to deliver to Sheriff, when, 82. 
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BAIL, 

person arrested may give, 194, 204, 250, 272. 

how given, 204, 272. 

reasonable amount, 205. 

two sureties, 205. 

may surrender prindpal, 20C. 

may take prisoner anywhere, 206, 273. 

notice to, on execution, 220, 342. 

return of, 348. 

default of, in criminal case^ 851. 

BAILIFFS, 

high, and deputies in Vermoot, 17. 
borough in Connecticut, 17. 
may execute what processes, 17. 
may arrest for crime, 200. 

BAIL-PIECE, 

officer to give, in Vermont, 205. 
furnished surety, form, 840. 

BERTH IN STEAMER, not place of abode, 82. 

BIBLES EXEMPT FROM ATTACHMENT, 110. 

BILL OF SALE OF ATTACHED PROPERTY vaoalea attach- 
ment, 86. 

BILL IN EQUITY, no arrest upon, 196. 

BOATS, exemption of, 124. 

BOND, 

of Sheriffs, 5, 10, 845. 

of Deputy-sheriffs, 11, 846. 

of indemnity, 51, 201. 

to dissolve attachment, 88, 805. 

by part owner, 84. 

on replevin writ, 94. 

replevin, approved how, 96. 

recognizance in Connecticut, 96. 

given by debtor on release from jail, 213. 

arrested debtor may give, 216. 

of debtor, delivery of perishable property, form, 804. 

jail in Vermont, 341. 

of Constable, 347. 

BOOKS, 

exempt, 110. 

of account exempt, 106. 
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BREACH OF THE PEACE, 

officer not to commit on civil procesB, 27, 106. 
except writ of possession, 191. 
includes what, 269. 

BRIDGE AND CANAL COMPANIES, exeention agunst, 149. 

BUILDINGS, 

officer not to break dwelling-houses, 28. 
may break other buildings «fter demand, 28. 
may be personal property, 48. 
to be appraised with land, 173. 

BULKY ARTICLES, 
attachment of, 62. 
what are, 63. 
form of return, 295. 

BURIAL LOTS, exempt, 125. 

BUSINESS, 
defined, 113. 
tools of, 113. 



CATTLE, value of, exempt, 117. 

CERTIFICATE, 

of attachment of real estate, 129. 

of homestead, 163. 

of appraisers on execution, 173. 

written upon execution, 174. 

of magistrate of release of debtor, 219. 

of Collector as to tax sale, 250. 

of appraisers, forms, 303-^19. 

of appraisers in dower, 336. 

seizure of stock for tax, 356. 

on commitment for tax, 357. 

on warrant upon commitment, 359. 

CHOSES IN ACTION, not attachable, 106. 

CITATIONS, 
service of, 41. 
on poor debtor hearing, 219. 

CITIES, 

service upon, 36. 
time of service on, 37. 
manner of service on, 37. 
executions against, 155. 



400 * IKDEX. 

CLAIMANTS, of intoxicating liquors, call, 851. 
CLERGYMAN, professional books of, exempt in Vermont, 110. 

COLLECTION OF TAXES, 
general suggestions, 224. 
statutory proceedings, 225. 
mode of, 226. 
notice or demand, 228. 
distraint of personal property, 229. 
exemptions, 231, 232. 
custody of property, 238. 
notice of sale of property, 284. 
the sale, 236. 
adjournment of sale, 236. 
place of sale, 236. 
amount of sale, 286. 
application of proceeds, 287. 
levy on real estate, 238. 
demand necessary before levy, 240. 
notice of sale, 240. 
sale of land, 246. 

adjournment of sale of real estate, 247. 
sale to town, 247. 
deed of real estate, 248. 
deed to contain what, 249. 
certificate or return, 250. 
land may be taken, 252. 
by arrest, 253. 
by suit at law, 255. 
payment over, by Collector, 256. 

COLLECTORS, 
how chosen, 224. 
public officers, 225. 

not bound to serve illegal warrant, 225. 
protected by process, 226. 
may appoint deputies, 226. 
may issue warrants, 226. 
mode of collecting, 226. 
may select mode, 227. 
must follow statutes, 227. 
not bound to search for property, 227. 
to g^ve notice of unpaid tax, 228. 
may distrain personal property, 229. 
not to take exempt property, 231. 
to retain custody, 233. 
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COLLECTORS — continued. 
to give notice of sale, 234. 
to sell personal property, 286. 
may adjourn sale, 236. 
place of aale, 286. 
not to sell more than needed, 286. 
cannot purchase at sale, 237. 
how to apply proceeds, 237. 
may levy on real estate, 288^ 
demand before levy, 240. 
to give notice of sale, 240. 
to sell land, 246. 
may adjourn sale, 247. 
may require deposit, 248. 
to give deed, 248. 
deed of land sold, 240. 
to make certificate or retnni, 250. 
may take land, 252. 
may arrest, 253. 
may require aid, 258. 
to deliver to jailer, 253. 
may collect tax by suit at law, 255. 
return of warrant, 256. 
to pay over collections, 256. 
forms of, 355. 
warrant of, 357. 

COMMISSION of Depnty-Bheril^ 847. 

COMMITMENT, 

of arrested person to jail, 194, 210. 
of copy to jailer, 211. 
to jail by bail, 278. 

COMPENSATION of keeper, 67. 

COMPROMISE dissolves attachment, 87. 

CONFESSIONS obtained from prisoner, 274. 

CONGRESS, MEMBERS OF, exempt from arrsflt, 200. 

CONNECTICUT, 

Sheriffs, how elected, 9. 

term of office, 0. 

oaths of office, 10. 

bond required, 10. 

vacancies, how filled, 10. 
Deputy-sheriffs, number limited, 10. 

appointment of, 11. 

26 
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CONNECTICUT — continued. 
deputation to be recorded, 11. 
discharge of Deputy-sheriff, 18. 
number of Constables limited, 14. 
Constables' bonds, 15. 
borough bailiffs, 17. 
special deputy to serve a writ, 18. 

to make oath to return, 18. 
indifferent person authorized to serve, 19. 
Sunday defined, 88. 
time of service of process, 84. 
time of service on corporation, 87. 
manner of service on corporation, 89. 
bulky articles, 64. 
oopy filed, 65. 
notice posted, 65. 

application for sale of perishable property, 74. 
custody, how long, 79. 
attachment dissolved, how, 84. 

by insolvency, 85. 
recognizance on replevin, 96. 
service of replevin writ, 96. 

of trustee process, 98. 

of garnishee process, 99. 
attachment of stock, 101. 

of exempted articles, 105. 
value of furniture exempt, 109. 
beds and bedding exempt, 110. 
library exempt. 111. 
fuel and provisions exempt, 112. 
sewing-machine exempt, 117. 
horse and buggy, etc., of physician exempt, 117. 
value of cow exempt, 120. 
sheep exempt, 122. 
swine and pork exempt, 128. 
poultry, 123. 
hay exempt, 123. 
musical instruments exempt, 124. 
boats exempt, 124. 
pension money exempt, 125. 
interest of husband in wife's land exempt, 126. 
certificate of real estate attachment, 129. 

of attachment filed when, 181. 
service on defendant, 134. 
demand upon execution, 140. 
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CONNECTICUT — continued, 

demand on volantary associations, 140. 

notice of sale on execution, 144. 

time, how computed, 144. 

time of adjournment, 146. 

sale of stock, 152. 

return on execution, 157. 

levy on real estate, 160, 161. 

excessive levy on real estate, 162. 

homestead exemption, 163. 

appointment of appraisers, 166. 

appraisers must be freeholders, 168. 

residence of appraisers, 168. 

certificate of appraisers, 174. 

arrest on mesne process, 197. 

duty of officer in making arrest, 199. 

exemption from arrest, 201. 

electors, etc., exempt, 202. 

manner of taking bail, 205. 

principal, how surrendered, 207. 

arrested debtor may apply to court for release, 209. 

commitment to jail, 211. 

support of debtor in jail, 212. 

custody of debtor in jail, 213. 

debtor admitted to liberties, 213. 

jail limits defined, 214. 

executions against the body, 215. 

notice of application for oath, 218. 

service of notice, poor debtor, 219. 

notice of tax, 229. 

demand before distraint, 230. 

exemptions from distraint, 233. 

custody of distraint, 233. 

sale of distraint, 233. 

levy on real estate for tax, 239. 

notice of tax sale of real estate, 245. 

sale of undivided interest, 246. 

adjournment of tax sale, 247. 

tax deed, 249. 

commitment of delinquent tax-payer, 254. 

suit at law for collection of tax, 255. 

payment by Collector, 257. 

arrests without warrant, 269, 272. 

form of return of attachment of bulky articles, 296. 

form of dissolution of attachment, 306. 
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CONNECTICUT— confmt4«d: 

form of return on garniahee prooeas, 808. 

on executions, 313. 
table of fees, 387. 

CONSENT OF PARTIES to sale of property attached, 72, 73, 300. 

CONSTABLES, 

how elected and qualified, 14. 

number limited, 14. 

to give bonds, 14. 

towns liable for neglects, etc., in Vermont, 15. 

authorized to serve process, 15. 

limitation as to amount claimed, 16. 

criminal powers, 16. 

may serve notices by copy, 42. 

not in divorce proceedings, 43. 
to deliver to Sheriff, when, 81. 
may arrest for crime, 260. 
form of bond, 347. 

CONSTITUTION, oaths to support, 5. 
CONTRACT, arrest on actions of, 195. 
CO-OPERATIVE ASSOCIATIONS, shares in, exempt, 126. 

COPY, 

true and attested, what, 80. 
should be left with person, 31. 

at place of abode, 31. 
separate for each defendant, 82. 
subsequent attachments by, 82. 
after attachment, service of, 90, 91. 
in attachment of real estate, 129. 
of return to be attested, 130. 
to be filed, 131. 
of precept on commitment, 211. 

COPY OF WRIT, attachment of bulky articles, 65. 

CORONERS, 

duties to hold inquests, 16. 
may serve civil process when, 16. 
same powers, etc., as Sheriff 16. 
may arrest for crime, 260. 

CORPORATION, 
service on, 85. 

considered an individual, 85. 
order of service on officers, 86. 
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CORFOBATION — continued. 
indodes what, 86. 
time of senricfl, 86. 
service upon, by copy, 87. 
manner of service upon, 87. 
insurance, service on, 40. 
railroad, service on, 40. 
garnishee process, service on, 99. 
attachment of shares, 09. 

of franchise, 101. 
notice to, upon execution, 165. 
demand upon, how made, 140. 
form of return of summons, 285. 
dissolution of. Crier's call, 850. 

COUNTIES, 

service upon, 86. 

time and manner, 87. 

COUKTS, 

two classes, 88. 
of general jurisdiction, 88. 
of limited jurisdiction, 88. 
adjournment of, by Sheriff, 848. 
opening of. Crier's form, 849. 
closing of, Crier's form, 849. 
final adjournment of, form, 851. 

COW, 

exempt from attachment, 120. 
debtor may select* 121. 

CREDITOR, 

may direct officer, 29. 

to furnish indemnity, 50. 

to show debtor's goods, 50. 

to pay to mortgagee, 54. 

is subrogated, 56. 

attachments dissolved by act of ^ 86. 

may instruct officer, on execution, 189. 

payment to, on execution, 155. 

choice of methods of service on executions, 158. 

to appoint appraiser, 166. 

may accept or reject seisin, 177. 

affidavit of, to arrest, 195, 197. 

arrests at his peril, 197. 

must do all statutes require, 197. 

affidavit on execution, 214. 
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CREDITOR — continued. 

notice to, of application for oath, 218. 

application for sale of periflhable property, form, 802. 

affidavit of, to arrest, 343. 

CRIERS OF COURT, forms, 849. 

CRIMINAL POWERS, 
general suggestions, 258. 
who may arrest, 260. 
none exempt from arrest, 262. 
arrest how made, 263. 
authority of officer to be made known, 264. 
officer may require aid, 266. 
felony and misdemeanor, 266. 
arrest under warrant, 268. 
without warrant, 269. 
bail, 272. 

custody of prisoner, 274. 
execution of sentence, 276. 
search warrants, 277. 
fugitives from justice, 278. 
habeas eorptu, 280. 
return of officer, 280. 

CRIMINAL PROCESS, 

service of, compulsory, 18. 
authority of SheriIGs and deputies, 18. 
of Constables, 16. 

CROPS, attachment of, 107. 

CROSS- ACTION, form of return on summons, 289. 

CROSS-EXECUTIONS^ how served, 138. 

CUSTODY, 

of attached property, necessary, 60. 
by keepers, 65. 

how long, 66. 
of receiptor, 69. 

must be continued, of attached property, 76. 
how kept, 77. 
use by debtor, etc., 78. 

how long, 78. 
of property on execution, 142. 

how long, 142. 
'Charges for, alien, 154. 
of debtor in jail, 212. 

how long, 212. 
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CUSTODY — continued. 

of property distrained for tax, 231, 283. 
of person arrested, 274. 
of prisoner, how long, 276. 



DAMAGES, in case of escape, 222. 

DAY, fractions of, how counted, 181. 

DEATH, execution of sentence to, 276. 

DEATH OF DEFENDANT, dissolves attachment, when, 87. 

DEBTOR, 

may use attached property, when, 78. 

property restored to, when, 80. 

may give bond to dissolve attachment, 83. 

death of, attachment dissolved, 87. 

to claim exemption, when, 104. 

may waive exemption, 104. 

must choose between exempted articles, 117, 118. 

may select cow, 121. 

can waive notice of sale, 145. 

payment to, of balance on execution sale, 154. 

more than one, service of execution, 159. 

notice to, on execution, 164. 
' form of, 165. 

to appoint appraiser, 166. 

taken before a magistrate, 208. 

committed to jail, 210. 

custody and support in jail, 212. 

admitted to liberties, 213. 

arrested on execution, 214. ' 

summoned for examination, 215. 

arrested, may give bond, 216. 

to surrender himself, 217. 

to surrender, 220. 

bond of, for delivery of property, form, 304. 
to dissolve attachment, form, 305. 
DECLARATION, amendment of, 86. 
DEED, 

of land on execution, 185. 

record of, 186. 

of Collector, 238, 248. 

under tax sale, 249. 

to whom made, 250. 
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DEED — continued. 

of equity of redemption, 8S1. 
of real estate on execution^ 332. 
of homestead, 334. 
of Tax-Collector, 363. 

to city or town, 365. 
Collector's, to city or town, purchaaer fails to pay, 367. 
of unredeemed tax title, 373. 

DEFENDANT, 

more than one, form of retain, 265. 
default of, 35a 

criminal, 350. 

on exceptions, 351. 

on appeal, 351. 

DEMAND, 

mortgagee to officer, 57. 

officer to mortgagee, 57. 

innocent inaccuracies, 58. 

must conform to nur^aga, §B» 

more than one mortgagee, 59. 

time of, 59. 

upon receiptor, 88, 

when not necessary, 7€l 

to be made where, 70. 

how to be made, 70. 

upon execution, to be made, 188, 140. 

more than one debtor, 140. 

upon corporations, 140. 

for attached property, 141. 

on execution, return of, 157. 

for unpaid tax, 228. 

necessary before levy on real estatey 240. 

to be made before arrest, 253. 

before suit, 255. 
for fugitives from justice, 278. 
officer to mortgagee, iorm of, 294. 
mortgagee to officer, form of, 294. 
on execution, form of return, 312. 
for real estate tax, 359. 

DEPUTATION, 

when to be recorded, 11. 

not to remain in office of record, 11. 

DEPUTY-BAILIFFS may serve what writs, 17. 

DEPUTY-COLLECTORS may be appointed, 226. 
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DEPUTY-SHERIFF, 

appointment, 10. 

qualification, 10. 

number, 10. 

limited in Connecticut^ 10. 

who may be appointed, 10. 

bond to Sheriff, 11, 

removal of, 12. 

discharge of, 13. 

general duties, 13. 

not to serve process on another deputy, 14. 
except in Maine, 14. 

not to serve process wherein be is a party, 13. 

special, for service of particular writ, 17. < 
how appointed, 18. 
should be sworn, 18. 
may take from Constable, 81. 
may arrest for crime, 260. 
form of bond, 346. 
commission of, 347. 
DESCRIPTION, 

of land attached, in copy, 129. 

of real estate attached, common form, 180. 

of land fraudulently conveyed, 134. 

in notice of sale on execution, 145. 

of land set off on execution, 175. 

of real estate in tax sale, 240. 

DIRECTION OF A WRIT, 22. 
DISINTERESTED, 

appraisers must be, 75, 168. 

defined, 169. 
DISQUALIFICATION, officer to certify acts, 25. 
DISSOLUTION OF ATTACHMENT, 

how, 83. 

by act of debtor, 83. 

by giving bond, 83. 

by act of creditor, 86. 

by act of officer, 87. 

by operation of law, 87. 

duty of officer upon, 89. 

form of application, etc, in Conneotievt, 806. 
DISTRAINT, 

of personal property, 226, 229. 

manner of, 229. 

exemptions, 231, 232. 
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DISTRAINT - continued. 
custody of property, 233. 
notice of sale of property, 284, 356. 
sale of, for tax, 236. 
adjournment of sale, 236. 
place of sale, 236. 

DISTRICT POLICE may arrest for crime, 260. 
DISTRICTS, 

service upon, 36. 

executions against, 155. 
DIVORCE, 

Constable not to serve, 43. 

form of return upon summons, 290. 

nonsuit of libellant, 350. 

default of libeUee, 350. 
DOMESTIC ANIMALS exempt from attachment, 120. 
DOMICIL, 

every person has a, 31. 

change of, 31. 

DOWfiR, 

right of, when not subject of levy, 162. 
return on writ of seisin in, 335. 

DUTIES OF SHERIFF, the standard, 4. 
DWELLING-HOUSE, 

a man's castle, 200. 

officer not to break to arrest on civil process, 200. 

person may be arrested in, for crime, 264. 

may be forced open, 264. 

officer may break to serve warrant, 268. 



EARL OR ALDERMAN, 3. 

ELECTORS exempt from arrest on civil process, 201. 

ELIGIBILITY TO OFFICE OF SHERIFF, 

in New Hampshire, 6. 

in Massachusetts, 7. 

in Rhode Island, 9. 

in Connecticut, 9. 
EQUIPMENTS, military, exempt, 124. 
EQUITY OF REDEMPTION, 

levy and sale on execution, 178. 

sale of, 328. 

notice of sale of, to debtor, 330. 

advertisement of, 330. 
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ESCAPE, damages for, 222. 

ESTATE FOR LIFE, levy upon, 327- 

EXECUTION of sentence, 276. 

EXECUTIONS, 

levy on personal property, 136. 

defined, 136. 

may be served when, 137. 

manner of service, 137. 

cross, how served, 188. 

demand upon, 138^ 140. 

instructions to officer upon, 139. 

seizure of property upon, 141. 

not limited to attached property, 142. 

original seizure, how made, 142. 

mortgaged property, seizure of, 142. 

custody of property on execution, 142. 

how long, 142. 
notice of sale, 143. 
sale may be adjourned, 145. 
the sale, 146. 

sale at public auction, 146. 
place advertised, 146. 
manner of sale, discretionary, 147. 
officer cannot purchase, 147. 
sale transfers title, 148. 
resale, if purchaser refuses, 148. 
sale of stock on, 148. . 
against bridge companies, 149. 
against railroad corporations, 150. 
application of proceeds, 153. 
property subject to mortgage, 154. 
in case of simultaneous attachments, 164. 
defective, application of proceeds, 154. 
expenses paid out of property, 154. 
against same property, by different officers, 154. 
in what order, satisfied, 154. 
amount due to creditor, 155. 
against towns, etc. , 155. 
return upon, 157. 
levy upon real estate, 158. 
statutory proceeding, 159. 
against two or more debtors, 159. 
levy commenced, completed without delay, 160. 
on real estate, how made, 160. 
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EXECUTIONS — eantinued. 

what real estate may be taken^ 161. 

manner of service, determined by title, 161. 

original seizore of real estate, 162. 

exemptions of real estate, 162. 

how much real estate, set off, 162. 

interest upon, 162. 

excessive levy, void, 162. 

homestead exemptions, 163. 

levy on excess of homestead, 163. 

notice to debtor, 164. 

appointment of appraisers, 166. 

who may be appraisers, 168. 

appraisers disinterested, 166. 

the appraisal, 170. 

certificate of oath of appraisers, 171. 

manner of making appraisal, 171. 

land to be set off, 172. 

interest of joint tenant set off, 172. 

right to rents, etc., set off, 173. 

certificate of appraisers, 173. 

land set off, how described, 175. 

officer to set off and deliver seisin, 176. j 

statutory conveyance, 176. 

if seisin impracticable, assignment, 177. 

on land fraudulently conveyed, 177. 

levy and sale, 178. 

notice of sale, 179. 

sale may be adjourned, 182. 

sale of land, 183. 

sale of equities of redemption, 184. 

deed of land upon, 185. 

record of deed, 186. 

return of, 187. 

record of, on real estate, 190. 

to be returned to the eoutt, 101. 

may be framed to arrest, 193. 

debtor may give bond, 216. 

application for poor debtor's oath, 218. 

notice of, 218. 

notice to bail on, 220. 

return of arrest upon, 221. 

damages for escape, 222. 

forms, on personal property, 812. 

EXECUTIONS ON REAL ESTATE, forms of returns, 818. 
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EXECUTORS AND ADMINISTRATORS exempt from arrest oa 
civil process, 203. 

EXEMPTIONS, 

not to be taken, 52. 

of personal property, 103. 

by common law, 103-105. 

by sUtate, 103. 

liable to be changed, 104. 

articles may be taken when, 104. 

to be claimed when, 104. 

right may be waived, 104. 

articles of which sale is prohibited, 105. 

by statute, 107. 
liberally construed, 107. 
statutes, 108. 
wearing apparel, 108. 
household furniture, 108. 
books and library, 110. 
provisions, defined, 112. 
tools of trade, 112. 

includes what, 113. 
farming implements, 116. 
sewing-machine, 117. 
working cattle and horses, 117. 
debtor must choose, 117. 
domestic animals, 120'. 
value of cow, 120. 
sheep, 122. 
swine, 122. 
poultry, 123. 
hay and forage, 123. 
stock in trade, 123. 
military equipments, 124. 
boats, etc., 124. 
pew in meeting-house, 125. 
burial lots and rights, 125. 
pension money, 125. 
shares in co-operative associations, 125. 
of real estate, 162. 
of homestead, 163. 
certificate to be recorded, 163. 
from arrest, members of Ck>ngre8S, 200. 

members of Legislatures, etc., 200. 

parties and witnesses, etc., 201. 

infants, 201. 
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EXEMPTIONS — continued. 

from arrest, insane persons, 201. 

spendthrifts onder guardianship, 201. 

females, 201. 

Sheriffs, 201. 

electors and persons entitled to vote, 201. 

mail-carrier, 202. 

discharged poor debtor, 202. 

member of militia, 202. 

on legal holiday, in Maine, 203. 

insolvent debtor, in Maine, 203. 

executors and administrators, 203. 

certain State officers in Vermont, 203. 

seamen, after contract in Massachusetts, 203. 
from seizure for tax, 231, 232. 
none, from criminal process, 262. 

EXPIRATION OF TERM OF OFFICE, dul^ of officers, 24. 

EXPRESS COMPANIES, service on, 40. 



FALSE IMPRISONMENT, officer liable for wrongful arrest, 194. 

FARMING IMPLEMENTS, 
exempt from attachment, 116. 
enumerated, 116. 

FEES, 

officer may require prepayment, 23. 
may waive the prepayment, 24. 
of officers, 377. 

penalty for demanding illegal, 377. 
to be indorsed on process, 377. 
table of, 378. 

FELONY, 

defined, 266. 

enumerated, 267. 

arrest for, without warrant, 260. 
FEMALES, exempt from arrest on civil process, 201. 
FINES AND COSTS, collection of , 276. 
FORAGE, exempt from attachment, 123. 

FOREIGN ATTACHMENT, 

service of, 07. 
defined, 97. 
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FOREIGN ATT ACUMEST -^continued. 
effect of, 97. 
how dissolved, 99. 
trustee not to accept service, 99. 

FOREIGN CORPORATIONS, service upon, 87. 

FORMS, 

general suggestions, 282. 
returns on summons, 283. 

in Vermont, 284. 

copy on tenant, 284. 

more than one defendant, 285. 

corporation, 285. 

municipal corporations in Massachusetts, 286. 
in New Hampshire, 286. 
in other States, 287. 

foreign insurance companies, 287. 

railroad corporation, 288. 

cross-action, 289. 

no service, 289. 
return on judicial writs, 289. 

notices, 290. 

summons for witnesses, 290. 
returns oh divorce summons, 290. 
service of attachments, 291. 
hond of indemnity, 291. 
nominal attachment, 292. 
attachment of personal property, 292. 

and service by copy, 293. 

property of part owner, 293. 

demand to mortgagee, 294. 
from mortgagee, 294. 

by copy in Vermont, 294. 

withdrawal of, in Vermont, 295. 

bulky articles, 295. 
in Maine, 295. 
in Connecticut, 296. 

manufacturing corporation, 297. 

shares of stock, 297. 

property previously attached, 298. 

simultaneous, 298. 

receipt, 298. 

keeper's certificate, 299. 

property sold by consent, 299. 

consent of parties, 800. 
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FOBMS— 'Continued. 

attachment, property sold after appraisal, 300. 

creditor's application for sale, 802. 

schedule of property, 302. 

oath of appraisers, 303. 

appraisers' certificate, 303. 

property delivered to debtor on deposit, 304. 
on bond, 304. 

bond of debtor for property deliyered to him, 804. 

bond to dissolve attachment in Massachusetts, 806. 
dissolution of attachment in Connecticut, 306. 
return upon trustee process, 307. 

of attachment upon trustee process, 808. 

upon replevin, value appraised, 808. 

upon replevin, value agreed, 800. 
replevin bond, 810. 
return of attachment of real estate, 810. 

fraudulently conveyed, 311. 
returns of executions on personal property, 312. 

demand and payment, 312. 

no service, 312. 

levy on personal property, 312. 

sale of stock, 314. 

supersedeas after seizure, 815. 

property sold on mesne process, 315. 

property subject to prior attachment, 816. 

simultaneous attachments, 816. 

mortgaged property, 817. 

trustee process, 317. 

notice of sale, 318. 
executions on real estate, levy and set-ofE, 818. 

in Vermont, 821. 
levy on homestead, 322. 

on premises held by tenant in common, 825. 

on premises held by tenant in oonmion not divisible, 826. 

on estate for life, 327. 

on rents and profits, 327. 
service suspended by prior attachment, 828. 
sale of equity of redemption, 828. 
notice to debtor, sale of equity, 330. 
advertisement, sale of equity, 830. 
officer's deed, 831. 

in Vermont, 332. 

in Rhode Island, 338. 

of homestead, 834. 
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FORMS — continued. 

ezecutdons on real estate, return on writ of seuini 885. 
of poBsession, 335. 
of seisin in dower, 885. 
arrests, 837. 

return, arrest on civil process, 837. 
arrest on civil process and commitment, 887. 
arrest and deliveiy on habeas corpus, 838. 
on warrant, 338. 
on warrant and bail, 889. 
writ of personal replevin, 839. 
where body secreted, 839. 
on writ of habeas corpus^ 889. 
on habeas corpus ad testificandum, 840. 
bail-pieoe in Yenoont, 840. 
jail bond in Vermont, 841. 
notice to bail, 842. 
return of, 343. 

affidavit to arrest on mesne process, 348. 
to arrest on execution, 344. 
miscellaneous, 845. 
bond of Sheriff, 845. 
of deputy, 346. 
of Constable, 847. 
commission from Sheriff to deputy, 347. 
adjournment of court by Sheriff, 348. 
precept for ordering militia, 848. 
Criers of court, 349. 
jury on mill-dams, 352. 
Tax-collectors, demand, 355. 

notice of sale of distrained property, 856. 

of adjournment of sale, 356. 
certificate of seizure of stcxsk on warrant, 856. 

on commitment, 857. 
Collector's warrant, 357. 
certificate on warrant on commitment, 359. 
demand of real estate tax, 359. 
notice of sale of real estate, 860. 
affidavit of demand, 361. 
affidavit of advertisement, 862. 
deed, 363. 
to ci^ or town, 365. 

to city or town, purchaser fails to pay, 867. 
notice of intention to take real estate, 867. 
affidavit of demand and notice, 868. 

27 
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FORMS — continued. 

Taz-oollecton, taking of real estate, 860. 
receipt to mortgagee, 370, 371. 
sale of unredeemed real estate, 372. 
deed of unredeemed real estate, 378. 
affidavit, no purchaser, 374. 
notices of invalid tax title, 875. 

FRANCHISE OF CORPORATION, ho^ attached, 101. 

FRAUD dissolves attachment, 87. 

FRAUDULENT CONVEYANCE, 

attachment of real estate, 134. 
set-off, on execution, 177. 

FUEL AND PROVISIONS exempt from attachment. 111. 

FUGITIVES, 

officer may pursue, 268. 
from justice, 278. 
defined, 278. 
requisition for, 278. 



GARNISHEE PROCESS, 
service of, 97. 
defined, 97. 
effect of, 97. 
how dissolved, 99. 
trustee not to accept service, 99. 

GENERAL DIRECTIONS, 
for service of summons, 30. 
attachment of personal property, 49. 
as to exemptions, 103. 
attachment of real estate, 127. 
levy of execution, 136. 
executions upon real estate, 158. 
arrest on civil process, 193. 
levy on real estate, 238. 
criminal powers ^nd duties, 258. 
forms and precedents, 282. 
officers* fees, 377. 

GENERAL FIELDS, 

service on proprietors of, 37. 
manner of, 39. 
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GRASS, 

considered real estate, 48. 
personal property, after salei 48. 



HABEAS CORPUS, 

writ of, 280. 

defined, 280. 

service of, 280. 

return of writ of, 889. 
party sick, 840. 

ad testificandumy retom of, 340. 
HAY exempt from attachment, 128. 
HIGH BAILIFFS, 

may serve what writs, 17. 

when to perform duties of Sheriff, 17. 
HIGHWAYS, jury on, forms, 352. 
HOMESTEAD, 

exempt, 163. 

certificate thereof, 183. 

return of levy upon, 822. 

officer's deed of, 834. 
HORSES, 

exempt from attachment, 117. 

value of, 117. 

required for actual use, 118. 
HOUSEHOLD FURNITURE, 

exempt from attachment, 108. 

includes what, 108. 

must have been used, 100. 

value exempt, 100. 

HUSBAND, interest of, in wife's land exempt, 126. 



ILLEGAL ACTS, officer not to do, 26. 
IMPRISONMENT for tax. 258. 
INACCURACIES, innocent, not to avoid demand, 58. 
INDEMNITY, 

officer may require, 50. 

implied when, 50. 

verbal agreement, 50. 

bond, 51. 

bond of, form, 291. 
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INDIFFERENT PERSON, 
authorized to serve writs, 19. 
how authorized, 19. 
powers of, 19. 

minor not to be authorized, 19. 
must make known his authority, 19. 

INDORSEMENT by officer, how made, 90. 
INFANTS exempt from arrest on ciyil process, 201. 
INSANE PERSONS, 

arrest and detention of, 262. 

exempt from arrest on civil process, 201. 

INSOLVENCY, 

assignment dissolves attachment^ 84^ 
made, when, 85. 
INSTRUCTIONS TO OFFICER, 

to be followed if lawful, 29. 

upon execution, 139. 
INSURANCE COMPANIES, 

service upon, 40. 

return on summons, form of, 287. 
INTEREST to be computed on executions, 162. 
INTEREST ON MONEY, officer not to retain, 78. 
INTOXICATING LIQUORS, caU to claimanta, 351. 



JAIL, release of debtor on giving bond, 21S. 

JAIL BOND, form of, in Vermont, 341. 

JAILER, 

powers of, in reference to poor debtors, 195. 
custody and support of debtor, 212. 

JAIL LIMITS, 

definition of, 213. 

debtor may leave, on bond, 216. 

JAIL YARD, debtor admitted to liberties of, 213. 
definition of, 213. 
debtor may leave on bond, 216. 

JOINT TENANT, interest of, set off on execution, 172. 

JUDGMENT for defendant, attachment dissolvec^ 88. 

JUDICIAL WRITS, 
service of, 41. 
form of return upon, 289. 
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JURISDICTION of courts, 33. 

JURORS, 

call of Crier, form, 349. 
grand, call of Crier, 350. 
sxtminonB for Sheriffs jury, 353. 

JURY, 

on highways, 352. 

requisition to Selectmen, 352. 

certificate of Selectmen, 352. 

summons to jurors, 353. 

notice to parties, 353. 

oath, 354. 

return of warrant, 354. 

verdict, 355. 

on mill-dams, 355. 

JUSTICE, fugitives from, 278. 

JUSTICE OF THE PEACE may arrert, 260. 

JUSTIFICATION OF OFFICER, 
not dependent on result of suit, 26. 
or that writ was fraudulently obtained, 26w 



KEEPERS, 

may be appointed, 66. 
who may be, 66. 
no lien for services, 66. 
agent of the officer, 66. 
compensation of, 67. 
not for long period, 77. 
form of certificate, 299. 



LAST AND USUAL PLACE OP ABODE, 
defined, 31. 
of visitor, 31. 
debtor in prison, 32. 
berth in a steamer is not,^ 32. 

LEGISLATURE, members of, exempt from aROit» 200. 

LEVY, 

upon executions, 158. 

statutory proceeding, 158. 

should be completed withonul delay, 160. 
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LEVY — continued. 

by set-off or extent, 160. 

by sale, 161, 178. 

what may be taken, 161. 

exemptions, 162. 

how much set ofE, 162. 

avoided by excess, 162. 

homestead exemption, 163. 

may be made on excess, 163. 

notice to debtor, 164, 179. 

void if execution not recorded, 190. 

on real estate for taxes, 227. 

how made, 238. 
demand necessary, 240. 
notice of sale, 240. 
sale, 246. 

adjournment of sale, 247. 
form of return on personal property, 812. 
form of return, 318. 
on estate for life, 827. 
on rents and profits, 827. 
premises of tenant in common, 825. 
premises of tenant in common not divisible, 826. 
on homestead, 322. 

LIBERTY, 

right to personal, 261. 
how qualified, 262. 
of jail yard, 213. 

LIBRARY exempt, 110. 

LIFE ESTATE, levy upon, 827. 

LOAN AND BUILDING ASSOCIATIONS, shares exempt, 125. 

LUXURY AND ORNAMENT, articles of, not exempt, 109. 



MACHINERY, when personal property, 48. 

MAGISTRATE, 

certificate of, to authorize arrest, 197. 

who may authorize arrest, 198. 

debtor taken before, 208. 

who may be, 209. 

authorized to receive bail, 273. 

MAIL CARRIER exempt from arrest on civil prooess, 202. 
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MAINE, 

election of SherifE, 6. 
tenn of office of Sheriff, 6. 
yacancies, how filled, 5. 
Sheriffs mnst be sworn, 6. 

must give bonds, 6. 
bond, how approved, 6. 

to be examined, 6. 
Depnty-sherifEs, how appointed, 11. 
deputation to be recorded, 11. 
deputy may serve writ on another deputy, 14. 
Constable's bond, 14. 
authority of Constable to serve process, 16. 

of Coroners to serve process, 16. 
fees to be paid or secured to officer, 24. 
Sunday defined, 82. 
time of service of process, 84. 

against corporation, 36. 
manner of service on corporations, 87. 

on railroad companies, 40. 
attachment, when required in writing, 47. 

of mortgaged property, 55. 

of bulky articles, 65. 
bond to dissolve attachment, 88. 
attachment dissolved by insolvency, 85. 
death of debtor, effect upon attachment, 88. 
separate summons after attachment^ 90. 
copy of writ to defendant on request, 92. 
value of furniture exempt, 109. 
specific furniture exempt, 110. 
books and library exempt, 110. 
fuel and provisions exempt, 111. 
farming implements exempt, 116. 
value of sewing-machine exempt, 117. 
cattle, mules, or horses exempt, 117. 
cow and heifer exempt, 120. 
sheep, wool, and lambs exempt, 122. 
swine exempt, 122. 
domestic fowl exempt, 
hay exempt, 123. 
materials and stock in trade, 128. 
exemption of boats, etc., 124. 
burying-ground exempt, 125. 
shares in loan association exempt, 125. 
attachment of real estate on what writs, 128. 
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MAINE — continued. 

copy and certificate to be made, 129. 

certificate of attachment filed when, 131> 

sendee on defendant, 134. 

custody on execution, 142. 

notice of sale, 148. 

time of adjournment, 146. 

sale of stock on execution, 149. 

executions against bridge oompany, etc., 149. 

against railroad corporation, 150. 
sale on execution, subjeet to mortgage, 154. 
executions against towns, etc., 155. 
levy of executions upon real estate^ 1(KX 
excessiye levy on real estate^ 162, 163. 
homestead exemption, 163. 
appointment of appraisers, 166. 
residence of appraisers, 168. 
oath of appraisers, 170. 
certificate of appraisers, 174. 
setoff and seisin on execution, 176. 

of rents and profits, 177. 

of land fraudulently conveyed, 177. 
levy and sale, 178. 

notice of, 179. 
adjournment of sale, 182. 
deed of land on execution, 18& 
record of deed, 186. 

of execution, 190. 
creditor's affidavit to arrest on mesne proeeas, 196. 
amount necessary to authorize arreet> 196. 
no arrest of married woman on civil prooess, 201. 
Sheriff exempt from arrest upon civil process, 201. 
electors and persons entitled to vote, exempt, 201. 
militia exempt from arrest, 202. 
exemption on legal holiday, 208. 
insolvent debtor exempt, 203. 
warden of the state-prison exempt, 203. 
manner of taking bail, 204. 
ability of sureties, 205. 
surrender of principal, 207. 
arrested debtor taken before a magistrate, 208. 
support of debtor in jail, 212. 
custody of debtor in jaU, 213. 
release from jail, on giving bond, 218. 
debtor summoned for examination, 215. 
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bond of debtor for release, 216. 
application to disclose, 218. 
service of notice, poor dttbtor» 219* 
notice to bail, 220. 

of tax, 228. 

before distraint, 230. 
seizure of share in corporation, 292. 
custody of property distrained, 239. 
notice of sale, 234. 
time of sale, 234. 
place of sale, 236. 
application of proceeds, 237. 
time of tax sale of real estate, 238. 
notice of sale of real estate, 241. 
sale of undivided interest, 246. 
sale to town, 247. 
tax deed, 248. 

certificate or return of CoUqoU»v 280. 
arrest, when to be made, 253. 
commitment of delinquent tax-payer, 254. 
payments by Collector, 256. 
power to arrest, 260. 
arrests without warrant, 269. 
bail, how given, 272. 
form of return of attachment of bulky artielea, 29& 

of certificate, attachment of real estate^ dll* 
return <3f attachment of real estate, 811. 
form of return of sale of stock, 314. 
notice to bail, 342. 

return of, 843. 
table of fees, 378. 

MANNER OF SERVICE OP WRIT, 29. 

MANUFACTURING CORPORATION, form of return of attach- 
ment, 297. 

MARSHALS may arrest far crime, 260. 

MASSACHUSETTS, 

eligibility to office of Shoiff, 7. 
Sheriff, how elected, 7. 

term of office, 7. 

oaths of c^ce, 8. 

bond required, 8. 

special Sheriff, 8. 

vacancy, how filled, 8. 
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MASSACHUSETTS — conHnued. 

Deputy-sherifE, appointment of, 10. 

Constables' bonds, 15. 

authority of Constable to serve process, 16. 

special SherifEs, 17. 

service of process upon a SherifiE, 17. 

Sunday defined, 32. 

time of service of process, 84. 

on corporations, 36, 87. 
manner of service on corporations, 39. 
service of notices and demands, 42. 

to quit, 42. 
partnership property attached, 53. 
mortgaged property attached, 56, 60. 

by U. S. Marshal, 57. 
bond to dissolve attachment, 84. 
attachment dissolved by insolvency, 85. 
death of defendant, effect upon attachment, 88. 
separate summons on attachment, 90. 
approval of replevin bond, 96. 
service of trustee process, 98. 
attachment of stock, 101. 
value of furniture exempt, 109. 
specific furniture exempt, 110. 
books and library exempt, 111. 
fuel and provisions exempt. 111. 
value of tools exempt, 112. 
railroad cars, etc., exempt^ 116. 
steamboats exempt, 116. 
value of sewing-machine exempt, 117. 
sheep exempt, ].22. 
swine exempt, 122. 
hay exempt, 123. 
materials and stock in trade, 128. 
exemption of boats, 124. 
shares in co-operative associations exempt, 125. 
attachment of real estate, on what writs, 128» 
copy to be made, 129. 
certificate of attachment filed, when, 181. 
service on defendant, 134. 
real estate fraudulently conveyed, 134. 
seizure of mortgaged property on execution, 142. 
custody of mortgaged property on execution, 143. 
notice of sale, 144. 
sale of stock, 151. 
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levy of ezecations on real estate, 160. 
excessiye levy on real estate, 163. 
homestead exemption, 16d. 
appointment of appraisers, 166. 
residence of appraisers, 168. 
oath of appraisers, 170. 
certificate of appraisers, 174. 
set-off and seisin on execution, 176. 

of land fraudulently conveyed, 177. 
levy and sale, 178. 

notice of, 179. 
adjournment of sale, 182. 
deed of land on execution, 185. 

record of, 186. 
record of execution, 190. 

creditor's affidavit to arrest on mesne process, 196. 
amount necessary to authorize arrest, 196. 
declaration must be in writ, 196. 
magistrate's certificate to authorize arrest, 198. 
arrest to be made, when, 200. 
Sheriff exempt from an*est on civil process, 201. 
militia exempt, 202. 
manner of taking baU, 204. 
ability of sureties, 206. 
bail-bond may be approved, 205. 
surrender of principal, 207. 
arrested debtor taken before a magistrate, 208. 
support of debtor in jail, 212. 
custody of debtor in jail, 213. 
arrest on execution, 214. 
debtor summoned for examination, 215. 
no affidavit on execution for costs, 216. 
arrest on execution for costs, 216. 
arrested debtor may recognize, 216. 
surrender of debtor, 217. 
notice of application for oath, 218. 
service of notice, poor debtor, 219. 
surrender of debtor, 220. 
notice of tax, 228. 
demand before distraint, 230. 
share of stockholder seized, 232. 
exemptions from distraint, 233. 
notice of sale, 234. 
time of sale, 235. 
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MASSACHUSETTS — continued. 
adjournment of tax sale^ 236. 
sale of shares, 237. 
application of proceeds, 237. 
levy on real estate for tax, 239« 
demand before levy, 240. 
notice of tax sale of real estate, 244. 
sale of land for tax, 246. 

of rents and profits, 246. 
adjoamment of tax sale of real eatatOf 247. 
sale to town, 247. 
Collector may require deposit, 248. 
tax deed, 249. 

evidence of demand, etc., perpelaatod, 251. 
land may be taken, 252. 
arrest when made, 253. 
collection by suit ai laiw, 255. 
return of warrant, 256. 
payment by Collector, 257. 
power to arrest, 260. 
summons in criminal case, 268. 
arrests without warranty 271. 
bail, how given, 272. 
return on summons, municipal corporation, 286. 

of attachment of real estate fraudulently conveyed, 811. 
affidavit to arrest on mesne prooess^ 843. 

on execution, 344. 
Tax-collector's forms, 355. 
table of fees, 382. 

MEETING-HOUSE, pew in, 125. 

MERCANTILE CORPOEATIONS, aarvioe iipoii» 86. 

MESNE PROCESS, 

arrest on, when authorized, 195. 

exemption from arrest, 200. 

bail, 204. 

form of return on execution, property sold on, 816. 

METES AND BOUNDS of land set off on ezecatioii, 172» 175. 
MILITARY EQUIPMENTS exempt, 124. 
MILITIA, precept for, 348. 

MINOR, 

may be specially deputized by Sheriff to serve proeess, 18^ 
not to be authorized to serve as an indifferent person, 19. 
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MISDEMEANOR, 

defined, 266. 

no arrest for past, except on wammt, 209. 

MONEY in hands of officer not attachable, 106. 

MORTGAGE, 

property subject to, sold on ezeontion, 154. 

sale of land subject to, 184. 

return of execution on personal property, 317. 

MORTGAGED PROPERTY, 
how attached, 54. 
statutory provisions, 55. 
form of demand, 57. 
demand to conform to moii^fagei 68. 
more than one mortgagee^ 59. 
seizure of, 142. 

MORTGAGEE, 

interest not attachable, 54. 

except in Vermont, 54. 
demand on officer, 57. 
more than one, 59. 
time of demand, 59. 
officer may demand account of, 182. 
rights of, in real estate exempt, 162. 
demand for tax, when, 240. 

from officer, 294. 

upon officer, 294. 

MULES, value of, exempt^ 117. 

MUNICIPAL CORPORATIONS, 
executions against, 155. 
return on summons, 286. 



NEW HAMPSHIRE, 

eligibility to office of Sheriff, 6. 

record of birth, 6. 
term of office of Sheriff, 6. 

vacancy, how filled, 6. 

bond required, 7. 
Deputy-sheriff, how appointed, 11. 
deputation to be recorded, 11. 
bond of Constables, 14. 
authority of Constables to serve proeeas, 16. 
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NEW HAMPSHIRE — conhnucd. 

authority of Coroners to serve process, 16. 

special deputy to serve process, 18. 

fees for service of civil process to be paid to officer, 24. 

time of service of process, 34. 

on corporations, 86. 
manner of service on corporations, 38. 
service on railroad companies, 41. 
partnership property, attached, 53. 
mortgaged property attached, 55. 
bulky articles, 64. 
sale of attached property, 72. 
appraisal of attached property, 75. 
attachment dissolved by insolvency, 85. 
consent pf creditor to assignment, 85. 
attachment not dissolved by reference, 88. 
death of defendant, effect upon attachment, 88. 
separate summons on attachment, 00. 
bond on replevin, 94. 
service of replevin, 95. 

of trustee process, 98. 
attachment of stock, 100. 
value of furniture exempt, 100. 
specific furniture exempt, 110. 
books and library exempt, 110. 
fuel and provisions exempt, HI. 
value of tools exempt, 112. 
oxen or horse exempt, 118. 
debtor to select, 118. 
sheep and fleeces exempt, 122. 
hog, pig, and pork exempt, 122. 
domestic fowl exempt, 123. 
hay exempt, 123. 

copy to be made, real estate attached, 120. 
officer may demand account, 132. 
service on defendant, 134. 
custody on execution, 142. 
notice of sale, 143. 
time of adjournment, 146. 
sale of stock on execution, 150. 
execution sale, subject to mortgage, 154. 
executions against towns, etc., 155. 
levy of executions on real estate, 160. 
homestead exemption, 163. 
manner of levy on excess, 164. 
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NEW HAMPSHIRE — continued. 

notice to corporations upon execution, 165. 
appointment of appraisers, 166. 
residence of appraisers, 168. 
appraisers to set ofiE land, 173. 
set-off and seisin on executions, 176. 

of rents and profits, 177. 
levy and sale on execution, 178. 

notice of, 170. 

adjournment of, 183. * 
deed of land on execution, 185. 
record of execution, etc., 190. 
creditor's affidavit to arrest on mesne process, 196. 
amount necessary to authorize arrest, 196. 
Sheriff exempt from arrest on civil process, 201. 
electors, etc., exempt from arrest on civil process, 201. 
militia ei^empt, 202. 
manner of taking bail, 204. 
ability of sureties, 205. 
officer's return of arrest and baU, 206. 
surrender of principal, 207. 
arrested debtor taken before magistrates, 209. 
copy on commitment, 211. 
support of debtor in jail, 212. 
custody of debtor in jail, 213. 
release on giving bail, 214. 
arrest on executions, 214. 
bond of debtor for release, 216. 
service of notice, poor debtor, 219, 

surrender of debtor, 220. i 

notice to bail, 220. 

of tax, 228. 

before distraint, 230. 
exemptions from distraint, 233. 
notice of sale, 234. 
time of sale, 234, 236. 
place of tax sale, 236. 
application of proceeds, 237. 
sale of real estate for tax, 239. 
notice of real estate for tax, 242. 
adjournment of sale, 247. 
sale to town, 247. 
tax deed, 248. 

certificate of Collector's sale, 250. 
commitment of delinquent tax-payer, 254. 
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NEW HAMPSHIRE — c<w/m«€rf. 
power to arrest, 260. 
arrests without warrant, 269. 
bail, how given, 272. 
commitment to jail by bail, 273. 
return on summons on municipal corporation, 286. 
form of return of attachment of bulky articles, 297. 
return of sale of stock on execution, 814. 
notice to bail, 342. 
return of, 348. 
table of fees, 380. 

NOMINAL ATTACHMENT, service of smnmons, suffident, 91. 

NOTICE, 

service of, 41. 

of sale under attachment, 78. 
of perishable articles, 74. 
defect in, invalidates sale, 74. 
of sale on execution, 143. 
statute must be followed, 143^ 
must contain what, 145. 
of adjournment, 146. 

on executions against bridge companies, 149. 
to debtor, on execution, 164. 
form of, 165. 
of sale on execution, 179. 
to contain what, 180. 
how posted, 180. 
on application for oath, 218. 
service of, 218. 
to bail on execution, 220. 
of tax due, 228. 
of sale of distraint, 234. 
posted in public place, 235. 
form of notice, 235. 
of sale of real estate for tax, 240. 
form of return upon, 290. 
sale of personal property on execution, 318. 
to debtor, levy on homestead, 324. 
of sale of equity, 830. 
to bail on execution, 342. 
return of, 343. 

to parties, of Sheriff's jury, 353. 
sale of personal property for tax, 868. 
real estate sale for tax, 860. 
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NOTICE ~ continued. 

to take real estate for tax, 867. 
sale of unredeemed real estate, 372« 
tax title invalid, 375. 

NOTICES TO QUIT, 
service of, 42. 
possession, how obtained, 42. 



OATH, 

of office to support Constitution of United States, 5. 
of special deputy to return, etc., 18. 
of appraisers, 170. 
for poor debtors, 194. 
application for poor debtor's, 218. 
of appraisers, form, 803, 318. 
in dower, 335. 

OBSERVE AND INQUIRE, officer must, 49. 

OFFICER, 
defined, 1. 
executive, 1. 
legislative, 1. 
judicial, 1. 
ministerial, 2. 

not to serve writ wherein he is party, 18* 
when his town, etc., is a party, 14. 
not to make writ, etc., 19. 
not to act as attorney, 19. 
not to make alterations in writ, 20. 
bound to serve, 28. 
not bound to act without fee, 23. 
to finish service at termination of office, 24. 
accepting inconsistent office, 25. 
being disqualified, certify up to, 25. 
protected by his writ, 25. 
should examine the writ, 25. 
liable for serving illegal writ, 26. 
not to do an illegal act, 26. 
need not inquire beyond the writ, 26. 
justification not dependent on result of suit, 26. 
not to commit breach of the peace, 27. 
not to attach personal property while in use, 27. 
not to commit assault, 27. 

28 
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OFFICER — continued. 

not to break outer doors, etc. , 27. 
may demand admittance, 28. 
may enter peaceably, 28. 
must have writ to serve, 29. 
should follow instructions, 29. 
bow to serve writ of summons, 30. 
to attest copy, 30. 
should sign copy himself, 30. 

with ink, 30. 
may leave copy at place of abode, 31. 
should leave with person, etc., 81. 
to make immediate service, when, 32. 
may serve at any time, when, 32. 
not on Sunday, 32. 
may complete service commenced, 88. 
time of service of process, 34. 
time how computed, 35. 
Sunday included when, 35. 
service on corporation, 35. 
time of service on corporation, 37. 
manner of service on corporation, 37. 
service on insurance companies, 40. 

on express companies, etc. , 40. 

on railroad companies, 40. 

of judicial writ, 41. 
may serve notices, etc., by copy, 42. 
service of notice to quit, 42. 

of summons for witnesses, 43. 
to make return, 43. 

although case is settled, 45. 
return necessary to justify, 45. 
to return process to court, 45. 
must comply with statute, 47. 
required to attach, 47. 
not unless directed, 47. 
direction in writing, 47. 
to make search for property, 47. 
to make immediate service, 48. 
bound to act reasonably, 48. 
to inquire for instructions, 49. 
how to make attachment, 49. 
must observe and inquire, 49. 
not to take goods of other than debtor, 50. 

from lawful custodian, 50. 
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OFFICER — . continued. 

may require indemnity, 50. 

creditor to show goods, 50. 
attach to value commanded, 51. 
not to take exempted articles, 52. 
to take specific property, pointed out, 52. 
may attach property of part owner, 52. 

mortgaged property, 54. 
to pay or tender to mortgagee, 54. 
demand on mortgagee, 57. 
more than one mortgagee, 59. 
time of demand, 59. 

to take attached property into custody, 60. 
must remove attached property, 61. 
must retain possession, 61. 
must attach by copy in Vermont, 61. 
may appoint keeper, 65. 
who may be appointed, 66. 
keeper agent of, 66. 
to pay keeper, 67. 
may take receipt, 67. 
receiptor not agent of, 68. 
may reclaim property, 69. 
to demand property where, 70. 

how, 70. 
may sell attached property by consent, 72. 
must follow statute, 72. 
must obtain consent, 72. 
get consent to sale, 78. 
manner of sale, 73. 
not to buy, 73. 

sale of perishable articles, 73. 
appraisal of, 74. 
notice of sale, 74. 
to sell how much, 75. 
to remove attached property, 76. 
to retain custody, how, 77. 
may allow debtor to use, 78. 
not to make gain, 78. 
special ownership, 78. 
to keep property, how long, 79. 

for successive attachments, 79. 
to surrender property on execution, 79. 

but upon demand, 79. 
to restore to debtor, when, 80. 
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OFFICER — continued. 

may make Buccessive attachments, 80. 

how made, 80. 
simultaneoos attachments, 80. 
subsequent attachments, 81. 
order of attachments, 81. 

by whom made, 81. 
attachment dissolved, 83. 
to take bond to dissolye, 83. 
attachment dissolved by insolvency, 86. 
to deliver to assignee, 85. 
attachment dissolved by act of creditor, 86. 

by act of officer, 87. 
duty, on dissolution of attachment, 89. 
to serve copy or summons, 90. 
to indorse summons in New Hampshire, 90. 
to make return, 92. 
must finish service, 92. 
service of replevin writ, 93. 
to take bond, 94. 
acts at his peril, 95. 
service of trustee process, etc., 97. 
how to attach shares, 100. 
not take exempted articles, 103. 
may take such, when, 104. 
may require debtor to claim, when, 104. 
exemption may be waived, 104. 
not to take property unlawful to sell, 105. 
not to commit breach of the peace, 100. 
to give debtor benefit of exemption, 107. 
not to take wearing apparel, 108. 

household furniture, 108. 

books, etc., 110. 

fuel or provisions, 111. 
to allow debtor to select exempted cattle, etc., 118. 
may select, if debtor declines, 118, 121. 
not to attach real estate unless directed, 127. 
to follow statutes, 128. 
on what writs, 128. 
to make copy or certificate, 129. 
to attest copy of his return, 130, 
to file copy, 131. 
not to act without process, 131. 
amending copy, 132. 
may demand an account, 132. 



rsMSL 437 

OFFICER — continued. 

no right to the real estate, 133. 

to serve on defendant, 133. ' 

return of real estate attachment, 136. 

to serve execations, when, 187. 

to seize and sell property, 137. 

to receive instructions on executions, 138, 139. 

to make demand when, 140. 

where, 140. 
to seize property on execmtion, 141. 
to demand of receiptor, 141. 
original seizure on execution, 142. 
custody of property, 142. 

how long, 142. 
to give notice of sale, 143. 
to act fairly and openly, 145, 146. 
may adjourn sale, 146. 
to sell on execution, 146. 
may act as auctioneer, 146. 
must sell at place advertised, 146. 
discretion as to manner of sale, 147. 
not responsible for deficiency of price, 147. 
cannot purchase, 147. 

may resell, if purchaser refuses to take, 148. 
sale of stock, 148. 

application of proceeds on execution, 168. 
sale of property subject to mortgage, 154. 
simultaneous attachments, 154. 
serving defective execution, 154. 
has lien for charges of keeping, 154. 
different executions, 154. 
may sell on first execution received, 165. 
to pay to creditor or attorney, 156. 

service of executions against towns, etc., 166. , 

to make return on executions, 167. 
to levy upon real estate, when, 158. 
must follow statutes closely, 159. 
beginning levy, to complete, 160. 
how to levy on real estate, 160. 
to set off on execution, 162. 
to compute interest, 162. 
to give notice to debtor, 164. 
to appoint appraiser for debtor, when, 166. 
to set forth fact in return, 165. 
to have appraisers appointed, 166. 
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OFFICER — continued. 

^may appoint for parties, 166. 
llf state manner in return, 168. 
cannot compel person to be appraiser, 168. 
certificate of appraisers returned to, 173. 
to set out land on execution, 174. 
to describe land set out, 175. 
to set off and deliver seisin, 176. 
to make assignment, when, 177. 

to give momentary seisin of land fraudulently conyeyed, 177. 
may sell land on execution, 179. 
to give notice of sale on execution, 179. 
may adjourn sale, 182. 
to make sale, 183. 
may act as auctioneer, 184. 
to give deed, 185. 

should follow accepted form of deed, 186. 
to make return of levy, 187. 
should record execution on real estate, 190. 
should return to the court, 191. 
to serve writs of possession, 191. 
may arrest on civil process, 198. 
should examine precept, 198. 
not to arrest unless directed, 199. 

out of his county, 199. 

exempted person, 200. 
to take bail, 204. 

to allow reasonable opportunity to procure bail, 204. 
manner of taking bail, 204. 
must make reasonable amount, 205. 
may require two sureties, etc. , 205. 
may arrest principal for his bail, 206. 
to take prisoner before a magistrate, 208. 
to go to nearest magistrate, 209. 
to retain custody, how long, 210. 
to commit to jail, 210. 
to release on bond, 216. 
to serve notice of application for oath, 21& 
notice to bail on execution, 220. 
liable for escape, 222. 
protected by his process, 226. 
criminal powers of, 258. 
to arrest on view of offence, 259. 
to allow bail, 259. 
to investigate alleged crime, 259. 
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OFFICER — etmtinued. 

not to draw complaint, 259. 

who may arrest, 260. 

precincts of, in criminal serrice, 260. 

how to aiTest, 263. 

not to maltreat or abase, 263. 

may break into house to arrest for crime, 26i. 

first demand admittance, 264. 

to make known his authority, 264. 

cause of arrest, 265. 
to exhibit warrant if requested, 265. 
may require aid, 266. 
to obey warrants, 268. 
must have warrant with him, 268. 
may arrest without warrant, 269. 
to allow prisoner to procure bail, 272i 
custody of prisoner, 274. 
releasing a prisoner, 275. 
to have custody, how long, 276. 
to execute sentence, 276. 
to serve search warrants, 277. 
to suppress riots, 279. 
to receive writ of habeas carpuSf 280. 
to return writ of habeas corpus, 280. 
to make return of criminal process, 280. 
duty of, in making returns, 288. 
demand on mortgagee, form, 294. 
fees, 377. 

OUTER DOORS, 

officer not to break to serve civil process, 27. 
may break to serve writ of possession, 192. 

OWNERSHIP, 

officer must ascertain, 49. 
special, of officer, 78. 
general, in debtor, 142. 



PARISHES, service upon, 86. 

PARTNER, property of, for partnership tax, 281. 

PARTNERSHIP PROPERTY, attachment of, 58. 

PART OWNER, 

property of, attached, 52. 
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PART OWSER -^ continued. 

may give bond to disBolre attachment^ 84. 

attachment of property of, form, 293. 
PARTY, 

defined, 14. 

exempt from arrest, when, 201. 

PAYMENT by creditor to mortgagee, 54. 

PECUNIARY INTEREST disqualifies appraiser, 169 

PENSION MONEY exempt, 125. 

PERISHABLE PROPERTY, 
sale of, 73. 
includes what, 73. 
application for sale of, 74. 
notice of sale, 74. 
how much sold, 75. 
sale of, after appraisal, form, 300. 
restored to debtor, form, 304. 

PERSONAL PROPERTY, 

no attachment, when in use, 27* 

by violent means, 27. 
attachment of, 46. 

required, 47. 
search for, 47. 

distinguished from real estate^ 48. 
includes annual crops, 48. 

trees and grass, when, 4S. 
attachment how made, 49. 
officer must ascertain ownership, 49. 
indemnity, 50. 
creditor to point out, 50. 
what may be attached, 51. 
all liable to execution, 51. 
value which may be attached, 51. 
exempted, not to be attached, 52. 
specific, to be taken, 52. 
of part owner, 52. 

how attached, 53. 
partnership articles, 53. 
mortgaged, attachment of, 54. 
mortgagee's interest, 54. 
mortgaged, attached by U, S. Marshal, 57. 
demand by mortgagee, 57. 

by officer, 57. 

to conform to mortgage, 58. 
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PERSONAL PROPERTY -"COfOmtitfd. 

more than one mortgagee, 59. 
successive attachments of mortgaged, 69. 
time of demand, 59. 
taken into custody, 60. 
removal necessary in attachment, 61. 
attachment by copy, in Vermont, 61. 
balky articles, 62. 
keepers of, 65. 

how long, 66. 
delivered to receiptor, 68. 
disposition of, by receiptor, 68, 69. 
return of, by receiptor, 70. 
sale of, by consent, 72. 

under attachment, 73. 

perishable property, 73. 
custody of attached, 76. 
levy of execution upon, 136. 
statutes to be followed, 188. 
instruction to be followed, 139. 
seizure of, 141. 

original seizure on execution, 142. 
custody of, on execution, 142. 

how long, 142. 
description of, in notice of sale, 145. 
sale of, on execution, 146. 
title transferred by sale, 148. 
sale of stock, 148. 

subject to mortgage, sale on execution, 154. 
sold upon first execution received, 155. 
seizure of, for tax, 226. 
distraint of, for taxes, 229. 

manner, 229. 
exemptions for tax, 231, 232. 
custody of, 233. 
notice of sale of, 234. 
sale of, for tax, 236. 
adjournment of sale, 236. 
place of sale, 236. 
how much to be sold, 236. 
sale by consent, form of return, 299. 
return of levy on execution, 312. 

PERSONAL REPLEVIN, 
return on writ of, 839. 
body secreted, 339. 
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PERSONS SPECIALLY AUTHORIZED TO SERVE PROCESS^ 

how aathorized by Sheriff/ 18. 
should be sworn, 18. 
to make oath to return, when, 18. 
how authorized by magistrate, 19. 

PEW IN MEETING-HOUSE exempt, 125. 

PHYSICIAN, books and instruments of, exempt in Vermont, 110. 

PLACE OF ABODE, 
last and usual, 31. 
defined, 31. 
debtor in prison, 32. 
berth in steamer is not, 82. 

PLAINTIFF, 

may direct immediate service, 82. 

manner of service, 47. 
form of nonsuit, 350. 

PLEDGED PROPERTY, how attached, 54. 

POLICEMEN may arrest for crime, 280. 

POOR DEBTORS, 

oath for relief of, 194. 
discharged, exempt from arrest, 202. 
application for oath, 218. 
notice to creditor, 218. 
imprisoned tax-payer, 254. 

POSSESSION, 

of attached property necessary, 61, 76. 
by keepers, 65. 

how long, 66. 
by receiptor, 68. 

of personal property by replevin, 93. 
of real estate on execution, 176. 
writs of, 191. 
return on writ of, 335. 

POULTRY exempt from attachment, 123. 

PRECEPT defined, 2L 

PRECINCT, 

of Sheriffs and deputies, 18. 

of Constables, 15. 

time of service on, 37. 

manner of service on, 37. 

of officers in service of criminal process, 260. 

of special officer, 261. 
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PBTNCIPAL, 

may be surrendered by bail, 20^ 

may be taken by bail anywhere, 200. 
PRIOR ATTACHMENT, return upon execution, 816, 828. 
PRISON, debtor in, residence, 32. 

PROCEEDS, 

application of, 158. 

on defective executions, 154. 
from tax sale, 237. 
to pay mortgages, 154. 
balance to debtor, 154. 
PROCESS defined, 21. 
PROFITS, 

officer not to make, on attached property, 78. 
right to, set off on execution, 173. 
PROOF of attachment by return, 92. 

PROPRIETORS OF GENERAL FIELDS, 
time of service upon, 87. 
manner of, 89. 

PROPRIETORS OF WHARVES, 

service upon, 87. 

time of, 87. 

manner of, 89. 
PROTECTION OF OFFICER, 
by his writ, 25. 

writ must be from competent authority, 26. 
in proper form, 26. 
not to do illegal act, 26. 
not dependent on result of suit, 26. 

nor that writ was fraudulently obtained, 26. 

PROVISIONS defined, 112. 

PUBLIC PLACE, 
defined, 145, 180. 
in tax notice, 285. 



QUALIFICATION, 

of Sheri& in Maine, 6. 

in New Hampshire, 6. 

in Vermont, 7. 

in Massachusetts, 7. 

in Rhode Island, 8. 

in Connecticut, 9. 
of Deputy-sheriffs, 10. 
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RAILROADS, 

cars exempt in Massachusetts^ 116. 

service upon, 40. 

return' of snmmonB opoo, form of, 288. 

REAL ACTIONS, no arrest upon, 106. 

REAL ESTATE, 

service on proprietors of, lying in common, 87. 

distinguished from personal property, 48. 

not annual crops, 48. 

includes trees and grass, 48. 

attachment of, 127. 

what may be attached, 128. 

description of, in copy, 129. 

of attached, 1:30. 
officer no right to, 133. 
levy on, what may be taken, 161. 

determined by title, 161. 
exemptions, 162. 
how much to be set off, 162. 
homestead exemption, 163. 
levy on excess, 163. 
levy on, for taxes, 227, 288. 

how made, 288. 
demand before levy, 240. 
notice of sale, 240. 
description of, in notice, 240.' 
sale of, for tax, 246. 
how much to be sold, 246. 
adjournment of sale, 247. 
sale to town, 247. 
deed of Collector, 248. 
may be seized, 252. 
form of return of attachment, 810. 

of fraudulent conveyance, 311. 
deed of, on execution, 882. 
demand for tax, 360. 
notice to take, for tax, 367. 
taking of, form, 369. 

RECEIPT, 

form of, 68, 298. 

of Collector to mortgagee^ 870, 871. 

RECEIPTOR, 

officer may take, 67. 
defined, 68. 
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BECEIPTOR — continued. 

contract of, 68. 

not agent of officer, 68. 

power over properly, 69. 

liabilities and defences, 69. 

cannot return, unless by consent, 69. 

to deliver on demand, 69. 

or to pay value thereof, 69. 

may demand authority of officer, 70. 

not to return property until demand, 70, 

demand on joint receiptors, 70. 

death of, demand upon whom, 70. 

not liable when, 71. 

defences, 71. 

cannot deny attachment, 72. 
value, 72. 
RECOGNIZANCE, on replevin, in GonneeticiKt, 96. 

RECORD, 

of deed on execution, 186. 

of execution on real estate, 190. 
REFERENCE of all demands dissolves attadiment, 87. 
RELATIONSHIP disqualifies appraiser, 169. 
RELEASE of prisoner, 275. 
RELIGIOUS CORPORATIONS, 

service upon, 36. 

time of service on, 37. 

manner of service on, 37. 

REMOVAL, 

of Deputy-sheriff, 12. 

of attached property, necessary, 61, 76. 

inconvenience, no excuse, 76. 

must be made, when, 76. 

RENTS AND PROFITS, 

right to receive, set off on execution, 173. 
may be sold for tax, 246. 
levy upon, 327. 

REPLEVIN, WRIT OF, 
service of, 93. 
defined, 93. 
bond required, 94. 

value of property, how determined, 94. 
officer acts at his peril, 95. 
approval of bond, 96. 
recognizance in Connecticut, 96. 
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REPLEVIN, WRIT OY — continued. 
service of, in Connectdcut, 96. 
form of return, value appraised, 808. 

value agreed, 309. 
forms of bond, 810. 

REQUISITION for fugitive from justice, 278. 

RESTITUTION, writ of, 148. 

RETURN, 

of special deputy to be sworn to, 18. 

of service upon corporation, 86. 

defined, 43. 

must be made, 43. 

must contain what, 48. 

if no service, reason why, 44. 

required, although settlement made, 45. 

necessary, to justify acts, 45. 

amendment of, 45. 

on sale upon attachment, 78. 

upon successive attachments, 80. 

necessary to perfect attachment, 92. 

when to be made, 92. 

should contain what, 93. 

copy of, to be attested, 130. 

courts will give effect to, 130. 

must show copy deposited, 132. 

of real estate attachment, 135. 

upon executions, 157. 

to show manner of appointment of appraisers, 168. 

appraisers disinterested, 170. 

to show delivery of seisin, 177. 

to state manner of notice, 179. 

adjournment of sale, 188. 
of levy on real estate, 187. 

to contain what, 187. 
on real estate executions, record of, 190. 
to the court, 191. 
of arrest and bail, 206. 

discharge by magistrate, 210. 
of execution of arrest, 221. 
of Tax-collector's warrant, 256. 
of habeas carpus, 280. 
of criminal process, 280. 
may be amended, 282. 
forms of, on summons, 288. 



RHODE ISLAND, 

election of Sheriffii, 5. 
Sheriff, eMgibUity, 8, 9. 

how elected, 9. 

term of office, 9. 

oaths of office, 9. 

bond required, 9. 
Deputy-sheriff, appointment of, 11. 
(deputation to be recorded, 11. 
Constables' bonds, 15. 
precinct of Constable, 15. 
service of process upon Sheriff, 17. 
special deputy to serve a writ, 18. 
fees for service of civil process to be paid to officer, 24. 
time of service of process, 34. 

on corporation, 37. 
manner of service on corporation, 39. 
service on insurance companies, 40. 
partnership property attached, 53. 
mortgaged property attached, 56. 
application for sale of perishable articles, 74. 
custody, how long, 79. 
bond to dissolve attachment, 84. 
attachment dissolved by insolvency, 85. 
general assignment, 85. 
death of defendant, effect on attachment, 89. 
copy to defendant after attachment, 91. 
service of trustee process, 98. 
attachment of stock, 101. 
value of furniture exempt, 109. 
beds and bedding exempt, 110. 
books and libraiy exempt, 111. 
fuel and provisions exempt. 111. 
value of tools exempt, 118. 
cow exempt, 120. 
hog, pig, and pork exempt, 122. 
hay exempt, 123. 
military equipments exempt, 124. 
copy in real estate attachment, 129. 
service on defendant, 133. 
notice of sale on execution, 144. 
sale of stock, 152. 

execution sale, subject to mortgage, 154. 
executions against towns, etc., 156. 
return upon execution, 157. 
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RHODE ISLAJiJD — continued. 
levy of execution, 161. 

and sale on execution, 178. 
notice, how given, 181. 
adjournment of, 183. 
deed of land on execution, 185. 
record of execution, 190. 
return of execution to court, 191. 
creditor's affidavit to arrest on mesne prooesa, 196. 
exemption from arrest, 201. 

electors, etc., exempt from arrest on civil process, 202. 
militia exempt, 202. 
manner of taJdng bail, 204. 
arrested debtor may apply to court for release, 209. 
support of debtor in jail, 212. 
custody of debtor in jail, 213. 
debtor admitted to liberties, 218« 
jail yard, etc., defined, 214. 
debtor not admitted to liberties, 217. 
service of notice, poor debtor, 219. 
exemptions from distraint for tax, 282. 
time of custody of distrained property, 283. 

notice of sale, 234. 

adjournment of sale, 288. 
place of tax sale, 236. 
application of proceeds, 287. 
levy on real estate for tax, 239. 
notice of tax sale of real estate, 246. 
adjournment of tax sale, 247. 
Collector's certificate of sale, 250. 
power of Sergeants and Constables to arrest, 261. 
arrests without warrant, 272. 
prisoner admitted to bail, 278. 
form of return of levy on personal property, 818. 
officer's deed, 338. 
table of fees, 885. 

RIOTS, 

suppression of, 279. 
reading riot act, 279. 

SALE, 

of attached property by consent, 72. 
statutes to be followed, 72. 
manner of, 73. 
of perishable property, 78. 
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SALE — continued. 

of pembable property, notice, 74. 
on execution, notice of, 148. 
where to be made, 143. 
notice to contain what, 145. 
adjournment of, 145. 

notice, 146. 
on execution, 146. 
to be by auction, 146. 
to be open and fair, 146. 
must be for cash, 147. 
manner of, discretionary, 147. 
officer cannot purchase, 147. 
transfers title, 148. 
of exempt article, no title, 148. 
if purchaser refuses to take, 148. 
of stock on execution, 148. 
on execution, notice of, 179. 
adjournment of, 182. 
of real estate, 183. 
at public auction, 183. 
for cash, 184. 

of equity of redemption, 184. 
of personal property for tax, 226. 
of real estate for tax, 227. 
of personal property distrained, 234. 
of personal property for tax, 236, 856. 
for cash, 236, 237. 
may be adjourned, 236. 
place of, 236. 

application of proceeds, 237. 
of real estate for tax, notice of, 240, 360. 
of real estate, 246. 
adjournment of, 247. 

of attached personal property by consent, 290. 
personal property, notice of, 318. 
of equity of redemption, 328. 

notice, 330. 

advertisement, 330. 

adjournment of, notice, 356. 
stock on execution, form of return, 314. 

SCHOOLr-BOOES exempt from attachment, 110. 

SCHOOL DISTRICT, 
time of service on, 37. 
manner of service on, 87. 

29 
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SEAMEN, in Massachusetts, exempt from arrest wheiif 20^ 

SEARCH WARRANTS, 
service of, 277. 
for what, 277. 
to contain what, 277. 
SEISIN, return on writ of, 335. 
SEIZURE, 

of property on execution, 141. 

how made, 141. 
on execution, not limited, 142. 

when made, 142. 
original, how made, 142. 
of real estate on execution, 161. 
of personal property for tax, 229. 
how made, 231. 

SELECTMEN, 

requisition for jurors, 852. 
certificate of, 352. 

SENTENCE, execution of, 276. 

SERGEANTS, TOWN, 

have authority of Constables, 17. 
to serve process against Sheriffs, 17. 
may arrest for crime, 260. 

SERVICE, 

not to be made by officer who is a party, 18. 

by one Deputy-sheriff on another, 14. 

by a Deputy-sheriff on Sheriff, 14. 

what by a Constable, 15. 

when by Coroner, 16. 

upon a Sheriff in Massachusetts, 17. 

in Rhode Island, 17. 
by indifferent person, 19. 
officer required to make, 28. 
fees to be paid or secured, 28. 
duty to serve attaches when, 24. 
to be completed by officer, 24. 
what, 25. 

power by statute, 25. 
manner of, 29. 

general directions as to summons, 80. 
by leaving copy at place of abode, 31. 
when defendant is visiting, 31. 

is in prison, 32. 
separate copy for each defendant, 32. 
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SERVICE — continued. 
time of, 32, 34. 

immediately, if plaintiff requires, 82. 

if DO instructions, at any time, 32. 
not on Sunday, 32. 

begun before, completed on, 33. 
time, how computed, 35. 
Sunday included when, 36* 
on corporation, 35. 

order thereof, on officetSt 36. 

return of, 36. 

time of, 36, 37. 

by copy, 37. 

manner of, 37. 
on insurance companies, 40. 
on express companies, etc., 40. 
on railroad companies, 40. 
judicial writs, 41. 
orders, etc., 42. 
in divorce proceedings, 43. 
manner to be stated in the return, 43. 
if impossible, reason in return, 44. 
writ to be returned to court, 45. 
attachment of personal property, 46. 
plaintiff may direct manner, 47. 
attachment not required unless directed, 47. 
immediate attachment required, 48. 
in the order received, 81. 
nominal attachment, 01. 
of replevin, 93. 
of trustee writ, 97. 
trustee cannot accept, 99. 
on defendant, 133. 
of execution, manner of, 137. 
should be made at once, 137. 
of notice for poor dehtor, 218. 
of summons in criminal case, 268. 
writ of habeca corpus^ 280. 
form of return, where no, 289. 
of attachment, forms of, 291. 
fees for, 377. 
SET-OFF, 

of real estate on execution, 160. 

how much, 162. 
officer required to, 176. 
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SEWING-MACHINES, 

exempt from attachment, 110. 
value of I 117. 
kept for use, 117. 

SHARES, 

attachment of, 99. 

in coK)perative associations exempt, 125. 
in corporation distrained for tax, 2S2. 
form of return of sale of, 314. 

SHEEP exempt from attachment, 122. 

SHERIFF, 

a ministerial officer, 2. 
antiquity of office of, 2. 
origin of name, 3. 

of office, 3. 
early dnties, 3. 
as judge, 3. 
as peace officer, 3. 
as bailiff, 4. 

chief officer in the county, 4. 
must keep the peace, 4. 
duties the standard, 4. 
election of, 6. 
may appoint deputies, 11. 
responsible for deputies, 11. 
may remove deputies, 12. 
general duties, 13. 

duties which he cannot delegate, 13. 
not to serve process wherein he is a party, 13. 
may appoint special deputy, 18. 
special deputation, how made, 18. 
may appoint minors, 18. 
responsible for special deputies, 18. 
not liable for fees of keeper appointed by deputy, 67. 
may take property from Constable, 81. 
exempt from arrest on civil process, 201. 
may arrest for crime, 260. 
form of bond, 345. 

SIMULTANEOUS ATTACHMENTS, 
when and how made, 80. 
of real estate, 133. 
equal rights in property, 154. 
form of return, 298. 
return upon execution, 316. 
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SPECIAL AUTHORITY, 
to serve process, 17. 
how conferred, 18. 
separate, for each case, 18. 
form of, 18. 
minor may be granted, 18. 

SPECIAL DEPUTATION, 

form of, 18. 

may be issued to a minor, 18. 
SPECIAL OWNERSHIP of oflScer in attached goods, 78. 
SPECIAL SHERIFFS to act as Sheriffs when, 17. 
SPECIFIC PROPERTY, 

pointed out by creditor, 62. 

to be taken by officer, 52. 

verbal statement sufficient, 62. 

SPENDTHRIFTS, under guardianship, exempt from arrest on civil 
process, 201. 

STATE-PRISON, commitment to, 276. 

STEAMBOATS exempt in Massachusetts, 116. 

STOCK, 

sale of, on execution, 148. 
original seizure, as in attachment^ 148. 
return of attachment, form, 297. 
certificate of seizure for tax, 866. 

STOCK IN TRADE, 

exempt from attachment, 123. 
not limited to one trade, 124. 

SUBPGBNA, service of, 41, 43. 

SUBSEQUENT ATTACHMENTS, 

by copy, 82. 

of real estate, 138. 

form of return, 298. 

SUCCESSIVE ATTACHMENTS, 
mortgaged property, 69. 
property held in order of, 79. 
on same writ, 80. 

SUIT AT LAW for tax, 22lr, 256. 

SUMMONS, 

in criminal case, 268. 
service of writ of, 30. 
for witnesses, service of, 41, 43. 
fees to be tendered, 43. 
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SUMMONS — continued. 

service of, on attachment, 90. 
return of service of, 283. 
witnesses, form of return, 290. 

SUNDAY, 

no arrest on civil process upon, 200. 
civil process, not to be served on, 32. 
defined, 32. 
not counted when, 35, 131, 143, 233. 

SUPERSEDEAS^ form of return, where received, 315. 

SUPPORT of debtor in Jail, 212. 

SUPPRESSION OF RIOTS, 279. 

SURETIES, 

on replevin bond, 96. 
may give up principal, 195, 206. 
indorsement of, as bail, 204. 
may take principal anywhere, 206. 

SWINE exempt from attachment, 122. 

TAXES, 

collection of, 224. 
general suggestions, 224. 
illegal, not collectible, 226. 
manner of collecting, 227. 
forms, 355. 

TEAM WORK, defined, 119. 

TELEGRAPH AND TELEPHONE COMPANIES, service on, 40. 

TENANCY, 

terminated by notice to quit, 42. 
possession, how obtained, 42. 

TENANT IN COMMON, levy upon interest of, 325. 

TENDER, by creditor to mortgagee, 54. 

TERM OF OFFICE, 
of Sheriff, 5. 
expiration of, 24. 

TERMINATION OF OFFICE, officer to hold property attached, 79. 

TIME, 

of service limits by statute, 32. 
immediate, when required, 32. 
not on Sunday, 32. 
how computed, 85. 
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TIME ^continued. 

of service, Sunday included when, 35. 
of service on corporation, 36. 
of demand by mortgagee, 59. 
of seizure on execution, 142. 
of notice of sale, 143. 

how computed, 144. 
to appoint appraiser, 165. 
of surrender of debtor, 220. 
of notice to bail, 221. 

TITLE, 

to property passes on lawful sale, 148. 
to exempt property, not, 148. 

TOOL-CHEST, exempt in Vermont, 112. 

TOOLS, 

necessary, exempt, 112. 
value exempt, 112. 
defined, 113. 

not limited to one trade, 118 
what included, 114. 
what not included, 115. 

TORTS, arrest on actions of, 197. 

TOWNS, 

liable for neglects of Constable in Vermont, 15. 
service upon, 36, 87. 
executions against, 155. 

TOWN SERGEANTS, authority of Constables, 17. 

TRADE, stock exempt, 123. 

TRAVEL, fees for, 377. 

TREES, 

considered real estate, 48. 
personal property after sale, 48. 

TRUE AND ATTESTED COPY, 
service by means of, 30. 
how made, 30. 
of notices and demands, 41. 

TRUSTEE PROCESS, 

attachment mortgaged property, 60. 
service of, 97. 
defined, 97. 
effect of, 97. 
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TRUSTEE PROCESS — continued. 
how dissolved, 99. 
trustee not to accept service, 99. 
form of return upon, 307. 

where attachment is made, 808. 
return on execution, 317. 

form of return on execution, personal property seized, 818. 
no funds, 318. 



UNFRIENDLY FEELING does not disqualify appraiser, 169. 

UNITED STATES MARSHALS, 
how appointed, 17. 
may serve what processes, 17. 



VACANCIES, how fiUed. 6. 

VALUE, 

of property which may be taken, 51. 

receiptor cannot deny, 72. 

on replevin, how determined, 94. 

of household furniture exempt, 109. 

of library exempt, 110. 

of tools exempt, 112. 

of sewing-machine exempt, 117. 

of horse of physician exempt in Connecticut, 117. 

of cattle, etc., exempt, 117. 

of cow exempt, 120. 

of sheep exempt, 122. 

of swine, etc. , exempt, 122. 

of poultry exempt, 128. 

of stock in trade, 128. 

of land set off on execution, 174. 

VERMONT, 

term of office of Sheriff, 7. 

recognizance of Sheriff, 7. 

oath of office of Sheriff, 7. 

Deputy-sheriff, how appointed, 11. 

deputation to be recorded, 11. 

number of Constables limited, 14. 

bonds of Constables, 15. 

towns liable for neglects, etc., of Constables, 15. 

authority of Constable to serve process, where, 16. 

High Bailiffs and deputies, 17. 
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VERMONT — continued. 

special deputy to serve a writ, 18. 

to ms[ke oath to his return, 18. 
indifferent person authorized to serve, 19. 
writ may be altered by officer, 20. 

directed to an indifferent person, 22. 
manner of. direction, 22. 
service by copy at place of abode, 31. 
Sunday defined, 83. 
time of service of process, 84. 

against corporation, 36. 
manner of service on corporations, 38. 
service on insurance companies, 40. 

express companies, 40. 

telegraph companies, etc., 40. 

railroad companies, 41. 
mortgaged property attached, 55. 
attachment personal property by copy, 61. 
bulky articles, 64. 

attachment dissolved by insolvency, 85. 
death of defendant, effect upon attachment, 88. 
service of trustee process, 98. 
attachment of stock, 101. 
value of furniture exempt, 109. 
bedding exempt, 110. 
books, etc., exempt, 110. 
fuel and provisions exempt. 111. 
tool-chest exempt, 112. 
farming implements exempt, 116. 
oxen, steers, or horses exempt, 119. 
value of cow exempt, 120. 
sheep, woo], etc., exempt, 122. 
swine and meat exempt, 122. 
live poultry exempt, 123. 
forage exempt, 123. 
military equipments, etc., exempt, 124. 
monuments, etc., in cemetery exempt, 125. 
copy, etc., in real estate attachment 129. 
service on defendant, 134. 
indorsement on execution, 138. 
demand on execution, 140. 
seizure on execution, 142. 
notice of sale, 143. 
sale of stock, 151. 
executions against towns, etc., 156. 



1 
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VERMONT — continued. 

levy on real estate, 159, 100. 

homestead exemption, 163, 

appointment of appraifier, 166. 

appraisers must be freeholders, 168« 

residence of appraisers, 168. 

oath of appraisers, 170. 

set-off of rents, etc., on execvAkm^ 177. 

levy and sale, 178. 

notice of, 179. 

adjournment of sale, 182. 

deed of land on execution, 185. 

return of execution to court, 19L 

creditor's affidavit to arrest on mesne prooesSy 106. 

militia exempt, 202. 

certain State officers exempt, 203. 

person arrested may claim exemption, 203. 

manner of taking bail, 20i. 

ability of sureties, 205. 

principal how surrendered, 207* 

arrested debtor taken before a ma^^istrate, 209. 

commitment to jail, 211. 

custody of debtor in jail, 213. 

debtor admitted to liberties, 218. 

jail yard, etc., defined, 213. 

arrest on execution, 214. 

defendant in close jail, 217. 

service of notice, poor debtor, 219. 

notice of tax, 228. 

manner of distraint for tax, 231. 

seizure of property under lease, 232. 

exemptions from distraint, 233. 

notice of sale, 234, 235. 

adjournment of sale, 236. 

levy on real estate for taxes, 239. 

notice of tax sale of real estate, 2i8. 

tax deed, 249. 

Collector's list of lands told, 252. 

commitment of delinquent tax-payer, 254- 

collection by suit at law, 255. 

payment by Collector, 257. 

power to arrest, 260. 

on railroad train, 263. 
arrests without warrant, 270. 
form of return on summons, 284. 
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VERMONT — conHnued. 

form of return of attachment by oopy, 204. 

withdrawal of attachment, 295. 

replevin bond, 810. 
retnm of levy on real estate, 321. 
officer's deed, 332. 

retnm of arrest on civil pvoeess, 837. 
bail-piece, 340. 
jail bond, 341. 
table of fees, 381. 



WARRANT, 

issued by Collectors of taxes, 226. 
of Collector not usually returnable, 266. 
officer bound to exhibit on request, 266. 
arrest under, 268. 
without, 269. 
to search, service of, 277. 
for fugitive from justice, 279. 
form of return upon, 338. 
arrest and bail, 339. 
of Collector, form, 357. 

WATCHMEN may arrest for crime, 260. 

WEARING APPAREL, 

exempt from attachment, 108. 
includes what, 108. 

WHARVES, service on proprietors of, 37, 39. 

WINDOWS, officer not to break to serve civil process, 27. 

WITNESS. 

attending court, etc., exempt from arrest on civil process, 201. 
form of return on summons, 290. 

WORKING CATTLE exempt from attachment, 117. 

WRIT, 

not to be made by officer, 19. 

altered by officer, 20. 
service of, 21. 
defined, 21. 

original and judicial, 21. 
to whom directed, 22. 
directed to indifferent person, 22. 
not to be signed by attorney tar plaintiff, 22. 
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I 
WRIT — corUinued. 

from court of competent authority, 25. ' 

manner of service of, 29. i 

different forms of, 29. 

copy at place of abode, 81. ' 

time of service, 32. 

served immediately if plaintiff requires, 82. 

to be served in the order, 81. 

on what, real estate attached, 128. 

officer must have, to act, 131. 

service on the defendant, 183. 

of possession, 191. 

may be framed to arrest, 193. 

of seisin, return upon, 335. 

of possession, return upon, 335. 

of seisin in dower, return upon, 835. 

of personal replevin, return on, 389. 

body secreted, 339. 
of habecu corpui, return on, 839. 



UDiT«nlty PraH : John WUion Mid Son, GambrtdgA. 
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